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INTRODUCTION
The Government submits this brief in opposition to the preliminary injunction (“PI”)
motions filed in Gomez v. Trump, 20-cv-1419-APM, and Mohammed v. Trump, 20-cv-1856-APM,
the temporary restraining order (“TRO”) and PI motions in Aker v. Trump, 20-cv-1926-APM, and
Fonjong v. Trump, 20-cv-2128-APM, and the first two counts in the PI motion filed in Panda v.
Wolf, 20-cv-1907-APM.
This Court should deny Plaintiffs’ request for an extraordinary preliminary injunction that
would enjoin the entirety of two Presidential actions: Proclamation 10014, The Suspension of
Entry of Immigrants Who Present a Risk to the United States Labor Market During the Economic
Recovery Following the 2019 Novel Coronavirus Outbreak, 85 Fed. Reg. 23,441 (Apr. 22, 2020),
and Proclamation 10052, Suspension of Entry of Immigrants and Nonimmigrants Who Present a
Risk to the United States Labor Market During the Economic Recovery Following the 2019 Novel
Coronavirus Outbreak, 85 Fed. Reg. 38,263 (Jun. 25, 2020). In these Proclamations, the President
lawfully exercised his broad authority to temporarily suspend the admission of certain aliens as
immigrants and nonimmigrants to the United States, while the Nation addresses the harms to the
labor market and the country that have been caused by the devastating COVID-19 pandemic.
First, Plaintiffs are not likely to prevail on the merits. At the threshold, the Plaintiffs lack
standing. There are approximately 1,079 individual plaintiffs named in these consolidated cases,
with each bearing the burden to establish standing to proceed. They have not met this high burden
because they fail to provide sufficient evidence.
Even if Plaintiffs could establish standing, their claims for relief would fail on the merits.
Plaintiffs’ requests for extraordinary injunctive relief fail as a matter of law because, under binding
Supreme Court precedent, the Administrative Procedure Act (APA) does not provide Plaintiffs
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with a basis to seek judicial review of a Presidential Proclamation. Plaintiffs also fail to identify a
final agency action that the Court can review, and even if they could, such review is precluded by
principles of consular nonreviewability, as courts lack jurisdiction to review consular decisions or
policies that govern those decisions. And even if Plaintiffs could get past these fatal defects, they
still could not prevail because the President lawfully issued Proclamations 10014 and 10052 under
his broad authority to suspend the entry of certain aliens based on his finding that their entry would
be detrimental to the interests of the United States due to the significant harm caused by the
COVID-19 pandemic. See 8 U.S.C. §§ 1182(f), 1185(a); Trump v. Hawaii, 138 S. Ct. 2392, 240809 (2018). And Section 1182(f) together with Section 1201(g) foreclose Plaintiffs’ argument that
the entry restrictions do not support visa denials by U.S. consular posts.
Plaintiffs are also unlikely to succeed on their separation-of-powers claim: Hawaii held
that the President may “impose entry restrictions in addition to those elsewhere enumerated in the
[Immigration and Nationality Act].” 138 S. Ct. at 2408. Indeed, Hawaii already rejected the
argument that other provisions of the Immigration and Nationality Act (INA) that served related
purposes to the entry restriction at issue in that case should be read to impose implicit limits on the
President’s authority. Further, Plaintiffs are unlikely to succeed on their claim that Section 1182(f)
violates the nondelegation doctrine, because Hawaii upheld Section 1182(f)’s “comprehensive
delegation” to the President against a nondelegation challenge. In any event, the Supreme Court
has long held that a conferral of authority over alien entry is not subject to nondelegation
principles, as both the President and Congress possess authority in this realm. U.S. ex rel. Knauff
v. Shaughnessy, 338 U.S. 537 (1950), superseded on other grounds by DHS v. Thuraissigiam, 140
S. Ct. 1959 (2020).
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Additionally, Plaintiffs are not likely to succeed on their various procedural claims. The
State Department does not have a mandatory duty to process their visa applications because the
Proclamations render those classes of visa applicants ineligible to receive visas. The State
Department’s worldwide suspension of routine visa services due to COVID-19 also affects the
processing of their applications.
Last, Plaintiffs are not likely to succeed on their constitutional claims alleging violation of
the Take Care Clause, the Due Process Clause, and equal-protection principles. The Take Care
Clause places no justiciable restraints on executive action and cannot be a basis for a claim by
private parties. Plaintiffs fail to state a cognizable procedural-due-process claim because none can
assert a legitimate claim of entitlement to admission into the United States. And Plaintiffs’ equalprotection claim fails at the threshold because the Fifth Amendment does not apply to aliens
outside the United States.
Second, Plaintiffs fail to demonstrate an immediate, irreparable injury. Under the law of
this Circuit, the Plaintiffs’ negligible evidentiary showing fails to establish a cognizable,
irreparable injury that is sufficient for preliminary injunctive relief. Many of Plaintiffs’ purported
injuries, including assertions of various forms of economic losses, do not constitute irreparable
harm as a matter of law. And their other claims of injury fail.
Third, enjoining the Proclamations would be contrary to the public interest. If this Court
were to set aside these lawful Presidential Proclamations issued to address a specific threat to the
American workforce during a time of national emergency, the negative repercussions for the public
would be both great and irreversible. The Proclamations address the catastrophic harms being
inflicted on the U.S. labor market and the Nation because of the ongoing COVID-19 national
emergency. A preliminary injunction of the Proclamations would cut at the heart of the President’s
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broad legal authority over the border at a time when that authority is essential. Thus, the balance
of the equities weighs decisively against entry of a preliminary injunction.
Finally, even if the Court were to issue some injunctive relief, that relief would need to be
sharply limited. There is no basis in law or equity to support Plaintiffs’ request for a universal
injunction that would apply to U.S. consular posts worldwide. Instead, relief must be tailored to
the injury asserted by the plaintiffs and cannot properly extend further under Article III, equitable
principles, or the Administrative Procedure Act. The fact that Plaintiffs have pleaded class claims
also does not justify universal relief, as doing so would disregard key protections provided by
Federal Rule of Civil Procedure 23.
For these reasons, the Court should deny Plaintiffs’ TRO and PI motions in their entirety.
BACKGROUND
A.

The COVID-19 Pandemic and Presidential Proclamations 10014 and 10052.
1.

The effect of the COVID-19 Pandemic on operations at U.S. Embassies
and Consulates worldwide.

The COVID-19 pandemic has presented extraordinary challenges for countries around the
world. The United States government has taken a range of steps to respond to the pandemic and
stem the spread of the virus. The State Department has, for example, sought to protect its
employees and the public while maintaining mission-critical services. On March 20, 2020, the
State Department announced that it would “temporarily suspend routine visa services at all U.S.
Embassies and Consulates,” but noted that “emergency and mission critical visa services” would
continue as resources allow. U.S. Department of State–Bureau of Consular Affairs, Suspension of
Routine Visa Services, https://travel.state.gov/content/travel/en/News/visas-news/suspension-ofroutine-visa-services.html (last visited Aug. 18, 2020); see also Marwaha Decl., ¶ 2. While visa
operations are suspended, consular posts might operate on a limited capacity, providing mission-

4

Case 1:20-cv-01419-APM Document 94 Filed 08/18/20 Page 23 of 95

critical or emergency services. Id. Immigrant visa services considered “mission critical” include
services for age-out cases, spouses, unmarried children, and adopted children of U.S. citizens,
Afghan and Iraqi Special Immigrants, and medical professionals. Id. On July 14, 2020, the State
Department provided public guidance advising, “U.S. Embassies and Consulates are beginning a
phased resumption of routine visa services.” U.S. Dep’t of State, Phased Resumption of Routine
Visa

Services,

https://travel.state.gov/content/travel/en/News/visas-news/phased-resumption-

routine-visa-services.html (last visited Aug. 18, 2020). The public guidance explains that “[t]he
resumption of routine visa services will occur on a post-by-post basis … . As post-specific
conditions improve, our missions will begin providing additional services, culminating eventually
in a complete resumption of routine visa services.” Id.
2.

Presidential Proclamation 10014.

On April 22, 2020, the President signed Proclamation 10014. See Presidential
Proclamation 10014, Suspension of Entry of Immigrants Who Present a Risk to the United States
Labor Market During the Economic Recovery Following the 2019 Novel Coronavirus Outbreak,
85 Fed. Reg. 23,441 (Apr. 27, 2020). The President issued Proclamation 10014 to address the
damage to the economy caused by COVID-19 in the United States, especially the rising
unemployment rate from the virus and the policies that have been necessary to mitigate its spread.
Id. Unemployment claims had reached “historic levels”—between March 13, when the President
declared a national emergency, and April 11, “more than 22 million Americans have filed for
unemployment.” Id.
As the President explained, administering our immigration system during the pandemic
requires “be[ing] mindful of the impact of foreign workers on the United States labor market,
particularly in an environment of high domestic unemployment and depressed demand for labor,”
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as well as “conserv[ing] critical State Department resources so that consular officers may continue
to provide services to United States citizens abroad.” 85 Fed. Reg. 23,441. “[W]ithout intervention,
the United States faces a potentially protracted economic recovery with persistently high
unemployment if labor supply outpaces labor demand.” Id. An excess labor supply “is particularly
harmful to workers at the margin between employment and unemployment,” as they are the ones
“likely to bear the burden of excess labor supply disproportionately.” Id. Recently, “these workers
have been disproportionately represented by historically disadvantaged groups, including African
Americans and other minorities, those without a college degree, and the disabled.” Id.
Once immigrants are admitted as lawful permanent residents (LPRs), they are immediately
eligible “to compete for almost any job,” and the “vast majority of immigrant visa categories do
not require employers to account for displacement of United States workers.” 85 Fed. Reg. 23,441.
Although “some employment-based visas contain a labor certification requirement,” that
certification, issued long before the visa is granted, would not “capture the status of the labor
market today.” Id. at 23,442.
To address these complex challenges, the President issued Proclamation 10014 under, inter
alia, 8 U.S.C. § 1182(f) and § 1185(a), and suspended entry into the United States, for 60 days, of
intending immigrants abroad who did not already have a valid immigrant visa or travel document
as of the date the Proclamation was signed, April 23, 2020. 85 Fed. Reg. 23,442, §§ 1, 2(a).
Proclamation 10014 directed, “[w]ithin 30 days of the effective date of this proclamation, the
Secretary of Labor and the Secretary of Homeland Security, in consultation with the Secretary of
State, shall review nonimmigrant programs and shall recommend … other measures appropriate
to stimulate the United States economy and ensure the prioritization, hiring, and employment of
United States workers.” Id.
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3.

Presidential Proclamation 10052.

On June 22, 2020, the President signed Proclamation 10052, which modified and extended
Proclamation 10014 through December 31, 2020. See Presidential Proclamation 10052,
Suspension of Entry of Immigrants and Nonimmigrants Who Present a Risk to the United States
Labor Market During the Economic Recovery Following the 2019 Novel Coronavirus Outbreak,
85 Fed. Reg. 38,263 (June 25, 2020). The President explained that the 60-day timeframe set by
Proclamation 10014 was insufficient for the United States labor market to rebalance and that “the
considerations present in Proclamation 10014 remain.” Id.
Besides extending the suspension under Proclamation 10014, the President announced that
the Secretary of Labor and Secretary of Homeland Security had reviewed nonimmigrant programs,
as directed in Proclamation 10014, and “found that the present admission of workers within several
nonimmigrant visa categories also poses a risk of displacing and disadvantaging United States
workers during the current recovery.” Id. Proclamation 10052 states that “[u]nder ordinary
circumstances, properly administered temporary worker programs can provide benefits to the
economy. But under the extraordinary circumstances of the economic contraction resulting from
the COVID-19 outbreak, certain nonimmigrant visa programs authorizing such employment pose
an unusual threat to the employment of American workers.” Id.
Specifically, the President found that “[t]he entry of additional workers through the H-1B,
H-2B, J, and L nonimmigrant visa programs … presents a significant threat to employment
opportunities for Americans affected by the extraordinary economic disruptions caused by the
COVID-19 outbreak.” Id. at 38,264. “For example, between February and April of 2020, more
than 17 million United States jobs were lost in industries in which employers are seeking to fill
worker positions tied to H-2B nonimmigrant visas.” Id. at 38,263-64. Moreover, “more than 20
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million United States workers lost their jobs in key industries where employers are currently
requesting H-1B and L workers to fill positions.” Id. at 38,264. Furthermore, “the May
unemployment rate for young Americans, who compete with certain J nonimmigrant visa
applicants, has been particularly high … .” Id. Recognizing that, “[h]istorically, when recovering
from economic shocks that cause significant contractions in productivity, recoveries in
employment lag behind improvements in economic activity” and “demonstrate[ ] that assuming
the conclusion of the economic contraction, the United States economy will likely require several
months to return to pre-contraction economic output, and additional months to restore stable labor
demand.” Id. Exercising the authority under, inter alia, 8 U.S.C. § 1182(f) and § 1185(a), the
President “determined that the entry, through December 31, 2020, of certain aliens as immigrants
and nonimmigrants would be detrimental to the interests of the United States.” Id.
4.

National Interest Exceptions to Proclamations 10014 and 10052.

Proclamations 10014 and 10052 include exceptions, including an exception for individuals
whose travel would be in the national interest, as determined by the Secretary of State, the
Secretary

of

Homeland

Security,

or

their

respective

designees.

See:

https://travel.state.gov/content/travel/en/News/visas-news/exceptions-to-p-p-10014-10052suspending-entry-of-immigrants-non-immigrants-presenting-risk-to-us-labor-market-duringeconomic-recovery.html (last visited Aug. 18, 2020). On August 12, 2020, the State Department
updated language on its website that explains national interest exceptions to Presidential
Proclamations 10014 and 10052 that may be available for certain nonimmigrant workers in H-1B,
H-2B, L, and J visa categories. Id. The guidance provides “a non-exclusive list of the types of
travel that may be considered to be in the national interest,” and it is “based on determinations
made by the Assistant Secretary of State for Consular Affairs, exercising the authority delegated
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to him by the Secretary of State under Section 2(b)(iv) of [Proclamation] 10014 and 3(b)(iv) of
[Proclamation] 10052.” Id.
The State Department’s guidance indicates that applicants “who are subject to any of these
Proclamations, but who believe they may qualify for a national interest exception or other
exception, should follow the instructions on the nearest U.S. Embassy or Consulate’s website
regarding procedures necessary to request an emergency appointment and should provide specific
details as to why they believe they may qualify for an exception.” Id. The guidance also clarifies
that “[w]hile a visa applicant subject to one or more Proclamations might meet an exception, the
applicant must first be approved for an emergency appointment request and a final determination
regarding visa eligibility will be made at the time of visa interview.” And, acknowledging the
ongoing limitations of U.S. consular operations around the world due to the COVID-19 pandemic,
the State Department clarifies “that U.S. Embassies and Consulates may only be able to offer
limited visa services due to the COVID-19 pandemic, in which case they may not be able to
accommodate [a request for a national interest exception] unless the proposed travel is deemed
emergency or mission critical.” Id.
B.

Procedural History

This matter involves four fully consolidated cases and one partially consolidated case. On
August 7, 2020, the Court entered a Minute Order fully consolidating Gomez v. Trump, No. 20cv-1419, with Mohammed v. Pompeo, No. 20-cv-1856, Fonjong v. Pompeo, No. 20-cv-2128, and
Aker v. Trump, No. 20-cv-1926. On August 13, the Court ordered that Panda v. Wolf, No. 20-cv1907, be partially consolidated with those cases. See ECF No. 79, Gomez, No. 20-cv-1419. The
Court ordered that “[a]ll merits briefing on Counts 1 and 2 of the Panda plaintiffs’ Motion for a
Preliminary Injunction shall be filed in Gomez. The Panda matter will remain open for briefing on
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Count 3 of the Panda plaintiffs’ Motion for Preliminary Injunction and any other non-merits and
equitable issues.” Minute Order, Panda, No. 20-cv-1907 (Aug, 13, 2020). Each case involves a
motion for a temporary restraining order or a preliminary injunction (or both) seeking to enjoin
Presidential Proclamations 10014 and/or 10052.
Gomez v. Trump, No. 20-cv-1419. Plaintiffs amended their complaint to challenge
Proclamations 10014 and 10052 in a putative class action consisting of 23 individual plaintiffs
across five putative subclasses. See ECF No. 52. The individual plaintiffs are nine family-based
immigrant visa sponsors, consisting of citizens and LPRs, who are petitioning on behalf of foreign
family members, seven employers or organizations sponsoring individuals for various
nonimmigrant visas, and seven diversity visa selectees for FY 2020. The applications for the seven
diversity visa selectees are being adjudicated by U.S. embassies and consulates in, as listed in the
order of the first amended complaint (FAC), Albania, South African, Nepal, Kazakhstan, Senegal,
Côte d’Ivoire, and Japan. FAC ¶¶ 187, 194, 200, 205, 216, 217, 221.
On behalf of the individual plaintiffs and the putative class, the FAC asserts that: (1) the
State Department’s “implementation of the Proclamations violates the [APA] by preventing
issuance of visas for which Plaintiffs and class members who are otherwise eligible]” id., ¶ 311;
(2) “Defendants’ implementation of the Proclamations’ ‘national interest’ exception violates the
APA,” id., ¶ 322; (3) the Proclamations’ suspension of visa issuance “are ultra vires, in excess of
the President’s authority under the INA,” id., ¶ 331; (4) “the June Proclamation does not satisfy
the requirements of § 1182(f) or § 1185(a), [and] is [therefore] ultra vires and invalid, id., ¶ 336;
(5) “The June Proclamation effectively revokes and renders void qualified applicants’ statutorily
guaranteed eligibility for a diversity visa by suspending the issuance of visas beyond the Diversity
Visa Program deadline of September 30, 2020,” and, therefore, “violates § 1154(a)(1)(I)(ii)(II), is
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ultra vires, and is invalid,” id., ¶ 341; (6) “The June Proclamation … exceeds the authority
delegated to the President under the INA” and “impermissibly violates the Constitution’s
separation of powers,” id., ¶¶ 346, 348; and (7) “The Proclamations … unconstitutionally deny
Plaintiffs their constitutional rights by preventing visas from being issued and thereby foreclosing
their reunification with family members without the process due under the Fifth Amendment.” Id.,
¶ 352. Along with various other relief, Plaintiffs further request declaratory relief that “the
Proclamations are unlawful and are set aside.” Id. at 97.
Plaintiffs filed a PI motion seeking to enjoin “Defendants’ from enforcing [Proclamations
10014 and 10052].” ECF No. 53, PI Mot. 1. Plaintiffs assert that they are likely to succeed on the
merits of their first, third, fourth, fifth, and sixth causes of action. Id. at 23-32. Plaintiffs did not
raise any arguments regarding the likelihood of success on the merits in connection to their second
and seventh causes of action, their APA claim on the national interest exception and their dueprocess challenge, respectively. See generally id.
Mohammed v. Pompeo, No. 20-cv-1856. Plaintiffs filed a complaint challenging
Proclamations 10014 and 10052 on behalf of 493 DV-2020 selectees and their derivative
beneficiaries. No. 20-cv-1856, ECF No. 5, ¶ 1. The plaintiffs seek an order requiring Defendants
“to set aside the Department’s unlawful policies, procedures, and practices suspending the
adjudication of immigrant visa applications for DV-2020 selectees, fulfill their mandatory, nondiscretionary duty to adjudicate Plaintiffs’ immigrant visa applications, and issue decisions on
their applications before September 30, 2020.” Id., ¶ 5. The plaintiffs assert that they “have
submitted immigrant visa applications pursuant to their DV-2020 program selection, and
submitted all required documents to the Department’s Kentucky Consular Center [KCC].” Id., ¶
4. The plaintiffs assert five claims: (1) that the State Department’s policy of suspending the

11

Case 1:20-cv-01419-APM Document 94 Filed 08/18/20 Page 30 of 95

adjudication of immigrant visas for DV-2020 program selectees and their derivative beneficiaries
violates the APA because it is arbitrary and capricious, an abuse of discretion, and not in
accordance with law; (2) that the policy violates the APA because it was adopted without noticeand-comment rulemaking; (3) that the State Department violated the APA by failing to adjudicate
immigrant visas for DV-2020 program selectees and their derivative beneficiaries within a
reasonable time; (4) a mandamus claim because Defendants have a mandatory duty to adjudicate
diversity immigrant visa applications and issue diversity immigrant visas to statutorily eligible
individuals; and (5) that the policy violates the President’s constitutional duty under the Take Care
Clause. See id. at 256-62.
The Plaintiffs filed a motion for a “Temporary Restraining Order and Preliminary
Injunction” seeking: (1) an order requiring Defendants to reserve visa numbers for the Plaintiffs
through the pendency of litigation; (2) declaring Defendants’ policies, procedures, and practices
suspending the adjudication of immigrant visa applications for the fiscal year 2020 Diversity Visa
Program unlawful; (3) an order setting aside Defendants’ implementation of policies, procedures,
and practices precluding issuance of visas for DV-2020 selectees and their derivative beneficiaries
based on the entry suspension promulgated in Proclamations 10014 and 10052; and (4) an order
mandating Defendants to fulfill their mandatory, non-discretionary duty to process Plaintiffs’
immigrant visa applications, schedule Plaintiffs for immigrant visa interviews, and issue visas to
eligible Plaintiffs. No. 20-cv-1856, ECF No. 8 at 1. Plaintiffs did not advance any arguments on
the likelihood of success on the merits of their notice-and-comment rulemaking and Take Care
Clause claims.
Fonjong v. Trump, No. 20-cv-2128. The plaintiffs filed a complaint identical to
Mohammed, on behalf of 243 other DV-2020 selectees and their derivative beneficiaries. No. 20-
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cv-2128, ECF No. 1, ¶ 1. The plaintiffs asserted the same five causes of action and seek the same
relief as the Mohammed plaintiffs. The plaintiffs also filed an identical motion for a TRO and
preliminary injunction asserting the same claims and seeking the same relief as the Mohammed
plaintiffs. Similar to the motion in Mohammed, the plaintiffs did not advance any arguments on
the likelihood of success on the merits of their rulemaking and Take Care Clause claims.
Aker v. Trump, No. 20-cv-1926. The plaintiffs are 149 individually named diversity visa
selectees and their derivative beneficiaries from 14 different countries challenging Proclamations
10014 and 10052. See No. 20-cv-1926, ECF No. 3, ¶ 4. The Aker plaintiffs are allegedly situated
in the following four circumstances: “(1) Those with issued, but expired immigrant visas;
(2) Those with completed immigrant visa interviews, but who[se] immigrant visa stamps were
never issued; (3) Those who completed all immigrant visa processing at the KCC and were
scheduled for or who were awaiting interviews; and (4) Those who were in the process of
completing their immigrant visa packages with the KCC, but who were then told all processing on
their cases had ceased.” No. 20-cv-1926, ECF No. 4 (Aker PI Mot.) at 15-16.
The Aker plaintiffs assert eight claims: (1) that Proclamations 10014 and 10052 violate 8
U.S.C. § 1182(f); (2) that the State Department policy of suspending visa issuance was arbitrary
and capricious in violation of the APA; (3) that the State Department policy violates the APA
because it was adopted without notice-and-comment rulemaking; (4) that the Proclamations and
the State Department’s implementation of them constitute ultra vires action and are contrary to the
INA; (5) that the State Department violated the APA by failing to adjudicate immigrant visas for
DV-2020 program selectees and their derivative beneficiaries within a reasonable time; (6) that
the policy violates the President’s constitutional duty under the Take Care Clause; (7) that the State
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Department’s suspension of visa issuance or adjudication violates due process; and (8) that the
suspension of visa issuances abroad violate equal-protection principles. See ECF No. 3 at 117-28.
Plaintiffs in Aker filed a motion for “Temporary Restraining Order and Preliminary
Injunction” asking the Court to: (1) postpone the end-date of visa issuance for DV-2020 selectees;
(2) enjoin the suspension of visa issuance; (3) enjoin the suspension of visa adjudication for DV2020 selectees; (4) order the State Department to complete processing visas for DV-2020 selectees;
(5) order the State Department to issue visas for individuals who completed the interview process
prior to the Proclamations; and (6) order the State Department to reissue expired visas. Aker PI
Mot. 1-2.
Panda v. Wolf, No. 20-cv-1907. The plaintiffs are 174 Indian nationals with approved H1B petitions and their derivative beneficiaries. The plaintiffs challenge the implementation of
Proclamation 10052 and allege that Defendants have interpreted the proclamation to bar the
processing and issuance of H-1B nonimmigrant worker visas that would permit the plaintiffs to
travel to the United States and continue work in H-1B status. See No. 20-cv-1907, ECF No. 1,
¶¶ 1963–2019. The plaintiffs assert the following claims: (1) that the application of the
Proclamation is ultra vires and contrary to the INA; (2) that Defendants “refusal” to issue visas
under the Proclamation constitutes unlawfully withheld action; (3) that Defendants’ application of
the Proclamation constitutes an unlawful suspension of a license under 5 U.S.C. § 558(c); (4) that
Defendants’ refusals to issue visas or consider applications for admission based on the application
of the Proclamation are arbitrary and capricious; (5) that Defendants’ actions violate equal
protection; and (6) that Defendants’ actions violate due process. Id.
The plaintiffs filed a preliminary-injunction motion on three counts, claiming: (1) that
Proclamation 10052 and its application are ultra vires; (2) that Defendants’ withholding of
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adjudication of plaintiffs’ visa applications is arbitrary and capricious; and (3) that Proclamation
10052 results in a procedurally defective suspension of Plaintiffs’ approved H-1B petitions. See
20-cv-1907, ECF No. 8.
LEGAL STANDARD
A “preliminary injunction is an extraordinary and drastic remedy.” Munaf v. Geren, 553
U.S. 674, 689-90 (2008). An injunction should be entered only “upon a clear showing that the
[movant] is entitled to such relief.” Winter v. Natural Resources Defense Council, Inc., 555 U.S.
7, 22 (2008). To obtain a preliminary injunction, the moving party must demonstrate (1) that it is
likely to succeed on the merits of its claims; (2) that it is likely to suffer an irreparable injury in
the absence of injunctive relief; (3) that the balance of equities tips in its favor; and (4) that the
proposed injunction is in the public interest. Id. at 20. The same substantive standards apply for
both temporary restraining orders and preliminary injunctions. See, e.g., Sterling Commercial
Credit-Michigan, LLC v. Phoenix Indus. I, LLC, 762 F. Supp. 2d 8, 13 (D.D.C. 2011) (denying
motion); Hall v. Johnson, 599 F. Supp. 2d 1, 4 (D.D.C. 2009) (same).
ARGUMENT
The Court should deny Plaintiffs’ PI and TRO motions. They cannot satisfy any of the
requirements for injunctive relief.
A.

Plaintiffs fail to demonstrate a substantial likelihood of success on the merits.

Plaintiffs are not likely to succeed on the merits for the following reasons: First, Plaintiffs’
fail to establish standing to proceed. 1 Second, even if Plaintiffs had standing, the doctrine of
consular nonreviewability precludes their claims. Third, Plaintiffs have no cause of action under

1

The Court has specifically requested that the Government address justiciability issues related to
the plaintiffs in Panda in a separate, subsequent brief.
15

Case 1:20-cv-01419-APM Document 94 Filed 08/18/20 Page 34 of 95

the APA. Fourth, Plaintiffs fail to challenge a final agency action. Fifth, if the plaintiffs can get
past those defects, their claims still fail because the Proclamations are a lawful exercise of the
President’s broad authority under 8 U.S.C. § 1182(f). Sixth, Section 1182(f) precludes issuance of
visas to persons barred under the statute. Seventh, the Proclamations do not violate the separation
of powers or the INA. Eighth, sections 1182(f) and 1185(a) do not violate the nondelegation
doctrine. Ninth, Plaintiffs’ claims alleging unlawful withholding, unreasonable delay, and a noticeand-comment violation and seeking mandamus relief all fail as a matter of law. Tenth, Plaintiffs
fail to make a cognizable claim of a violation of the Take Care Clause. Eleventh, Plaintiffs fail to
make a cognizable claim of a procedural-due-process violation. And finally, Plaintiffs fail to make
a cognizable claim of an equal protection violation under the Fifth Amendment.
1.

Plaintiffs fail to establish standing.

Article III of the Constitution requires a plaintiff to “allege[ ] such a personal stake in the
outcome of the controversy as to warrant his invocation of federal-court jurisdiction and to justify
exercise of the court’s remedial powers on his behalf.” Warth v. Seldin, 422 U.S. 490, 498-99
(1975) (citations and quotations omitted). Built on separation-of-powers principles, standing
“serves to prevent the judicial process from being used to usurp the powers of the political
branches.” Clapper v. Amnesty Int’l USA, 568 U.S. 398, 408 (2013). To satisfy the “‘irreducible
constitutional minimum’ of standing” under Article III, a plaintiff must demonstrate that he has:
“(1) an ‘injury in fact’ that is ‘concrete and particularized’ as well as ‘actual or imminent’; (2) a
‘causal connection’ between the injury and the challenged conduct; and (3) a likelihood, as
opposed to mere speculation, ‘that the injury will be redressed by a favorable decision.’” Ark
Initiative v. Tidwell, 749 F.3d 1071, 1075 (D.C. Cir. 2014) (quoting Lujan v. Defenders of Wildlife,
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504 U.S. 555, 560-61 (1992)). The party invoking federal jurisdiction bears the burden of
establishing these elements. See Lujan, 504 U.S. at 561.
To establish redressability, a plaintiff must show that it is “likely, as opposed to merely
speculative, that the injury will be redressed by a favorable decision.” Lujan, 504 U.S. at 561
(internal citations and quotations omitted); Florida Audubon Soc. v. Bentsen, 94 F.3d 658, 663-64
(D.C. Cir. 1996) (“Redressability examines whether the relief sought, assuming that the court
chooses to grant it, will likely alleviate the particularized injury alleged by the plaintiff.”).
In particular, in the context of a temporary restraining order or preliminary injunction,
courts “require the plaintiff to show a substantial likelihood of standing under the heightened
standard for evaluating a motion for summary judgment.” Elec. Privacy Info. Ctr. v. Presidential
Advisory Comm’n on Election Integrity (“EPIC”), 878 F.3d 371, 377 (D.C. Cir. 2017) (internal
quotation marks and citation omitted). A plaintiff seeking such extraordinary relief, therefore,
“cannot rest on mere allegations, but must set forth by affidavit or other evidence specific facts
that, if taken to be true, demonstrate a substantial likelihood of standing.” Id. (cleaned up) (quoting
Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992)). “[B]ecause standing is a necessary predicate
to any exercise of the Court’s jurisdiction, the plaintiff and its claims have no likelihood of success
on the merits, if the plaintiff lacks standing.” Arpaio v. Obama, 27 F. Supp. 3d 185, 207 (D.D.C.
2014), aff’d, 797 F.3d 11 (D.C. Cir. 2015) (citations omitted). Similarly, an absence of standing
“dooms the plaintiff’s ability to show irreparable harm.” Id.
In a prior challenge to Proclamation 10014, this Court denied a TRO motion based on the
plaintiffs’ failure to establish standing. Nguyen v. U.S. Dep’t of Homeland Security, — F.Supp.3d
—, 2020 WL 2527210 (D.D.C. May 18, 2020). This Court found that the plaintiffs had failed to
present any evidence to support their motion for a TRO. Id. at *4. And even after considering the
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evidence that the plaintiffs belatedly submitted with their reply, this Court found that the plaintiffs
had failed to establish that their alleged “harms are traceable to the Proclamation, or that [the
plaintiffs’] requested relief would redress them.” Id.
Here, the Gomez plaintiffs assert that “Defendants’ unlawful actions are inflicting grave
and irreparable consequences on Plaintiffs and [putative] class members: Families are being kept
apart, diversity-visa winners are facing the prospect of losing a once-in-a-lifetime opportunity to
immigrate to the United States, and businesses are losing out on workers who are vital to their
success and even their survival.” Gomez PI Mot. 3. Similarly, the individual diversity-visa
plaintiffs in Mohammed, Fonjong, and Aker that predominate over this case allege injuries related
to “the lost opportunity to immigrate to the United States.” Mohammed PI Mot. 14-15; Fonjong
PI Mot. 16; Aker PI Mot. 14-15.
While mindful that the Court need only find that one plaintiff has standing for each
particular claim and request for relief, see Americans for Safe Access v. DEA, 706 F.3d 438, 443
(D.C. Cir. 2013), the majority of the named plaintiffs in four of the five cases fail to provide any
evidence to establish standing. Mohammed and Fonjong were filed on behalf of 493 and 243 DV2020 selectees and derivative beneficiaries, respectively, yet only 37 of the Mohammed plaintiffs
and 20 of the Fonjong plaintiffs provided declarations of purported injury, leaving the vast
majority of named individuals with no evidence to substantiate their claims of injury despite their
high burden of proof. See Nguyen, 2020 WL 2527210 at *4 (“Plaintiffs’ assertions of standing fail
right off the bat because they offer no evidence with their motion that they are injured by the
Proclamation.”). As for the plaintiffs in Aker, similar to Nguyen, their “motion does not even
discuss standing,” see id., and they mustered only 15 declarations out of their 149 named plaintiffs.
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See Aker PI Mot. 15-16. 2 Only the Gomez motion comes with declarations for each of their 23
named plaintiffs.
Moreover, similar to Nguyen, all of the named plaintiffs in Gomez, Mohammed, Fonjong
and Aker (including the 79 plaintiffs with declarations) fail to provide the record evidence
necessary to establish standing, which is fatal to their PI motions. 3 See Nguyen, 2020 WL 2527210
at *4 (“Though Plaintiffs’ Amended Complaint includes some discussion of their injuries, these
allegations, unsupported by record evidence, are insufficient to establish standing under the
‘heightened standard for evaluating a motion for summary judgment.’ This failure of proof alone
defeats Plaintiffs’ demand for injunctive relief.”) (emphasis added). Strikingly, many of these
declarations refer to emails to and from the State Department or various consular posts, but none
of the purported messages are included among the voluminous filings in these cases. See, e.g.,
Bushati Decl., ECF No. 53-11; Golden Decl., ECF No. 54-16; Jiminez Decl., ECF No. 53-18;
Ozkiuc Decl., 20-cv-2128, ECF No. 7-9; Madazli Decl., Aker PI Mot., Ex. D.; Coulibaly Decl.,
Aker PI Mot., Ex. G. Additionally, the Gomez motion alleges that their employer plaintiffs “are
losing sales,” and in the case of Service Employees International Union – Committee of Interns
and Residents (CIR), the union is being deprived of “dues and fees,” Gomez PI Mot. 20, but there
are no records or documents, which should exist, to substantiate these claims of injuries. Thus, all
named plaintiffs in this consolidated action fall well short of meeting their burden to show

2

Akers’ submissions further indicate that at least three of the individual plaintiffs might have had
valid visas when the Proclamation went into effect, see Akers PI Mot. 16-19, which means the
entry restrictions might not even apply to them under Section 2(ii). See 85 Fed. Reg. 23,442
3
In the Declaration of Jose Martin (Martin Decl.), President and CEO of Powertrunk, Inc.
(Powertrunk), which is an employer plaintiff in Gomez, Plaintiffs attach a letter from the New
Jersey Transit Corporation (NJ Transit). ECF No. 53-24. But this letter is insufficient to establish
Powertrunk’s standing because it only demonstrates, if anything, the potential injuries of NJ
Transit, which is not a named plaintiff in any of the lawsuits before this Court.
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standing. See Nguyen, 2020 WL 2527210 at *5 (“But this email only highlights the absence of any
similar evidence in this case. Presumably, if Defendants had ceased processing Plaintiffs’ and their
families’ visa applications, similar paper trails would exist.”).
Crucially, the DV plaintiffs “have not met their burden of demonstrating that it is
substantially ‘likely, as opposed to merely speculative,’” that this Court can redress injuries by
granting the PI motions, in advance of the end of the fiscal year. See Nguyen, 2020 WL 2527210
at *6 (internal citations omitted). Even if the Court were to enjoin the Proclamations, visa
processing and issuance are affected by the State Department’s suspension of routine visa services
due to COVID-19, as well as visa processing backlogs, which render it unlikely that the diversity
visas at issue could be processed or adjudicated by September 30, 2020.
In Gomez, the DV plaintiffs are seeking processing of their visa applications at U.S.
consular posts in Albania, South Africa, Nepal, Kazakhstan, Senegal, Côte d’Ivoire, and Japan.
They assert that, “[b]ut for the Proclamations, [the DV plaintiffs] would all likely be granted visas
and be allowed to immigrate.” Gomez PI Mot. 15-16. 4 Despite Plaintiffs’ burden to establish a
substantial likelihood that their injuries would be redressed by preliminary injunctive relief,
Plaintiffs have not shown any evidence to demonstrate that they can meet their burden of
establishing eligibility for a visa “to the satisfaction of the consular officer,” 8 U.S.C. § 1361, on
the date of his or her visa interview (in the event that the different country conditions and routine
U.S. consular post operations allow for such an interview to occur) so that he or she may be issued

4

After the Court set the current briefing schedule, the Gomez plaintiffs filed a supplemental PI
motion, ECF No. 66, and motion to amend their complaint, ECF No. 76, seeking to advance a new
theory and request for relief, essentially conceding the lack of standing of their DV plaintiffs due
to lack of redressability. See, e.g., ECF No. 76 (“To dispel any such argument, the proposed SAC
and the Supplemental PI Motion assert [for the first time] challenges to the State Department’s
policy of applying the COVID-19 Guidance to refuse issuance of diversity visas.”).
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a visa by September 30, 2020. See Nguyen, 2020 WL 2527210 at *6 (“[the plaintiffs’] family
members’ visa applications currently require additional information before they can be processed.
A favorable decision here cannot remedy those issues.”). All that the Gomez plaintiffs assert is that
“the diversity visa Plaintiffs here have complied with all the requirements for obtaining diversity
visas, and know of no reason, other than the Proclamation, why their visas would not issue.” Gomez
PI Mot. 41. This does not meet their high burden to establish standing. See, e.g., Nguyen, 2020
WL 2527210 at *4.
Crucially, the State Department suspended all routine visa services worldwide on March
20, 2020, due to the COVID-19 pandemic. Marwaha Decl., ¶ 2. Although the State Department
issued a notice regarding the phased resumption of routine visa services, the re-opening of services
is determined on a post-by-post basis. Id., ¶ 5. While suspended, consular posts might operate on
a limited capacity, providing mission critical or emergency services. Id., ¶ 2. Those services, for
immigrant visas, are available for age-out cases, spouses, unmarried children, and adopted children
of U.S. citizens, Afghan and Iraqi Special Immigrants, and medical professionals. Id. Plaintiffs,
therefore, fail to establish a substantial likelihood that a PI would redress their injuries because,
even if the Court enjoins the Proclamations, or the State Department’s alleged actions
implementing the Proclamations, visa operations at the relevant posts may still be suspended due
to COVID-19, which would prevent visa issuance or processing. According to the State
Department websites (as of the date of this filing) for the posts relevant to the DV plaintiffs in
Gomez, routine operations all remain suspended due to COVID-19, except for emergency or
mission-critical services, or, in the case of the consular post in Tokyo, “capacity is extremely
limited and there will be increased wait times for completing such services due to substantial
backlogs.” See https://al.usembassy.gov/visas/ (Albania); https://sa.usembassy.gov/visas/ (South
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Africa); https://np.usembassy.gov/visas/ (Nepal); https://kz.usembassy.gov/visas/ (Kazakhstan);
https://sn.usembassy.gov/visas/ (Senegal); https://ci.usembassy.gov/visas/ (Côte d’Ivoire);
https://jp.usembassy.gov/visas/ (Japan). None of the diversity visa plaintiffs in any of these cases
even attempts to show that the post where they will need to appear has resumed routine visa
services (information that is available to the public on each embassy website), which would enable
the processing or issuance of visas, assuming they were found eligible, if this Court were to enjoin
the Proclamations or the relevant State Department actions.
Another factor affecting the redressability of the plaintiffs’ purported injuries is the fact
that even if U.S. consular posts around the world could resume routine operations, many of them
have scheduling delays due to significant backlogs that are unrelated to the Proclamations. The
State Department confirms that in the normal course, it schedules immigrant visa cases for each
post about two months in advance. Austin Decl., ¶ 4; Luster Decl. ¶ 4. For instance, in Dhaka,
Bangladesh, the U.S. Embassy can accommodate an average of 1,085 appointments a month while
operating at full, pre-COVID-19 capacity. See Austin Decl., ¶ 11. Currently, Dhaka has 12,660
immigrant visa applicants who are documentarily qualified and are waiting to be scheduled for an
interview. Id., ¶ 6. On top of that, there is a worldwide backlog of 10,387 diversity visa cases alone.
Luster Decl. ¶ 5. Thus, even if the Embassy could resume routine operations, any court order
requiring the adjudication of diversity visa applications would have no practical effect on the State
Department’s ability to adjudicate Plaintiffs’ visa applications—which are each in different stages
of the process—by September 30, 2020.
This is important because all of the DV plaintiffs in Gomez, Mohammed, Fonjong, and
Aker request, either primarily or alternatively, that the Court order “the State Department to reserve
unused diversity visa numbers for fiscal year 2020, so that visas may be granted upon a
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determination that the Proclamations are unlawful.” See, e.g., Gomez PI Mot. 45. As several courts
of appeals have concluded, however, the diversity-visa-program statute, 8 U.S.C. § 1151(e),
“precludes [DHS and the State Department] from issuing a visa pursuant to the DV Program for a
given fiscal year upon the expiration of that fiscal year.” Coraggioso v. Ashcroft, 355 F.3d 730,
734 (3d Cir. 2004), as amended (Jan. 29, 2004) (citing Nyaga v. Ashcroft, 323 F.3d 906, 914 (11th
Cir. 2003), and Iddir v. INS, 301 F.3d 492, 501 (7th Cir. 2002)); but see P.K. v. Tillerson, 302 F.
Supp. 3d 1 (D.D.C. 2017). 5 Section 1154 states that “[a]liens who qualify, through random
selection, for a [diversity] visa under section 1153(c) … shall remain eligible to receive such visa
only through the end of the specific fiscal year for which they were selected.” 8 U.S.C.
§ 1154(a)(1)(I)(ii)(II) (emphasis added); see also 22 C.F.R. § 42.33(a)(1). Notably, even when
there are exigent circumstances attributable not to the applicant but instead to government error or
actions of third parties, the remedy for an otherwise qualified DV applicant who does not obtain a
diversity visa before the end of the fiscal year must come from Congress. For example, in Public
Law 105-360, § 1, 112 Stat. 3276 (Nov. 10, 1998), Congress provided relief for DV selectees with
scheduled interviews at the U.S. Embassies in Nairobi, Kenya and Dar es Salaam, Tanzania,
between August 6, 1998 and October 1, 1998, by permitting their DV applications to be processed
in the subsequent fiscal year because they were unable to undergo interviews while visa services
were suspended as a result of the terrorist attacks on those Embassies.
Finally, the Mohammed and Fonjong plaintiffs make a conclusory assertion that because
they are alleging procedural violations, they essentially do not need to establish redressability. See,
e.g., Mohammed PI Mot. 12. Similarly, the Gomez plaintiffs claim for the first time in a single

5

As the Gomez plaintiffs recognize, the D.C. Circuit has not ruled whether the P.K. court had
authority to grant that relief, which, in any event, was unique to the extraordinary circumstances
of that case. See Gomez PI Mot. 45, N 44.
23

Case 1:20-cv-01419-APM Document 94 Filed 08/18/20 Page 42 of 95

footnote that the relief that they seek (the Court enjoining the Proclamations) constitutes “a
procedural remedy.” Gomez PI Mot. n. 18. (The Aker plaintiffs, again, say nothing about their
standing to proceed.) First, the Court should reject outright Gomez’s assertions about standing in
a procedural-injury context. Under Count 5 of their FAC, the Gomez plaintiffs claim that “[t]he
June Proclamation effectively revokes and renders void qualified applicants’ statutorily guaranteed
eligibility for a diversity visa … .” FAC, ¶ 341. The Gomez plaintiffs, therefore, clearly assert a
substantive right to receive visas, rather than any procedural right to apply for one, so the relaxed
showing for redressability is inapplicable here. While Mohammed and Fonjong frame their injury
as the lost “entitlement of a full and proper adjudication of their immigrant visa applications ... ,”
see, e.g., Fonjong PI Mot. 13, they do not and cannot pinpoint any specific agency action. By way
of illustration, in E.B. v. U.S. Dep’t of State, 422 F. Supp. 3d 81 (D.D.C. 2019), the plaintiffs
alleged a procedural violation stemming from the Department of State’s purported lack of noticeand-comment rulemaking during promulgation of an interim final rule (a clear final agency action)
requiring DV lottery entrants to have a valid passport at the time of entering the lottery. See id. at
84-85. It is unclear what final agency action the Mohammed and Fonjong plaintiffs are
challenging, as all they advance is dismay with the Department of State’s implementation of the
Proclamations along with allegations that the Proclamations are causing harm to DV-2020
selectees. That is not enough to invoke the relaxed standing requirements in procedural injury
cases, and in any event, the fact that they are asserting any procedural injuries makes their lack of
record evidence supporting their declarations even more conspicuous, which “only serves to
accentuate that Plaintiffs have not met their burden ... .” Nguyen, 2020 WL 2527210 at *6.
In sum, plaintiffs have not established their evidentiary burden for standing to seek a
preliminary injunction. The DV plaintiffs, in particular, have failed to establish the substantial
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likelihood that the Court could redress any injuries related to the processing and adjudication of
their visa applications. The Court should, therefore, deny the TRO and PI motions at the threshold.
2.

Plaintiffs have no cause of action under the APA.

No matter how they frame their causes of action, the plaintiffs’ TRO and PI motions all
boil down to arguments resting entirely on claims against the proclamations under the APA. But
the Court cannot review Presidential actions, such as Presidential Proclamations 10014 and 10052,
under the APA. Franklin v. Massachusetts, 505 U.S. 788, 801 (1992) (the President’s actions “are
not subject” to the requirements of APA); see also Dalton v. Specter, 511 U.S. 462, 468 (1994)
(“The APA does not apply to the President”). Therefore, under binding Supreme Court and Circuit
precedent, Plaintiffs cannot demonstrate a likelihood of success on the merits, and the Court can
deny the Plaintiffs’ TRO and PI motions for that reason alone.
That all of the operative complaints name several federal agencies, alleging that they are
involved in implementing the Proclamations, makes no legal difference. The Gomez plaintiffs
contend that “[a]lthough the Proclamations do not purport to suspend the issuance of visas (the
INA does not grant the President such power), the State Department has exercised its
implementation authority by refusing to issue visas in the covered categories.” Gomez PI Mot. 1112; FAC ¶¶ 110-113. Plaintiffs in Mohammed, Fonjong, Aker and Panda make similar allegations.
See Mohammed PI Mot. 20-23; Fonjong PI Mot. 22-25; Aker PI Mot. 42-44; Panda PI Mot. 3235. Actions taken by an executive branch agency to implement a Presidential Proclamation,
pursuant to discretionary authority that was committed to the President, are unreviewable under
the APA—all presidential orders are necessarily implemented through executive branch agencies.
See Detroit Int’l Bridge Co. v. Gov’t of Canada, 189 F. Supp. 3d 85, 100 (D.D.C. 2016), aff’d, 875
F.3d 1132 (D.C. Cir. 2017) (collecting cases, and reasoning that when the President retains final
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authority pursuant to the Constitution or a valid statute, “presidential acquiescence constitutes an
exercise of discretion that gives effect to the delegee’s actions” and thus, the action is unreviewable
under the APA), opinion amended and superseded, 883 F.3d 895 (D.C. Cir. 2018), as amended on
denial of reh’g (Mar. 6, 2018), and aff’d, 883 F.3d 895 (D.C. Cir. 2018), as amended on denial of
reh’g (Mar. 6, 2018). It would be “absurd” to suggest that the President himself must personally
carry out an action in order for the APA’s limitation on judicial review to apply. Tulare Cty. v.
Bush, 185 F. Supp. 2d 18, 28-29 (D.D.C. 2001).
By way of illustration, in Detroit Int’l Bridge, a district court concluded that Congress had
delegated authority to approve international bridges to the President, rather than the State
Department, and that, therefore, these approvals were not subject to APA review even given the
State Department’s role in implementing the Presidential decision. See Detroit Int’l Bridge, 189
F. Supp. 3d at 104. As the court noted, had Congress intended to ensure the reviewability of permit
approvals, it could have delegated the authority directly to the Department of State and not to the
President. Id. But because the statutory delegation of authority was to the President, judicial review
under the APA was not permitted. See id. Similarly, here, Congress has expressly authorized the
President, not the State Department or any other federal agency, to suspend entry into the United
States. See 8 U.S.C. § 1182(f); see also id. § 1185(a)(1) (“[I]t shall be unlawful ... for any alien to
... enter ... the United States except under such reasonable rules, regulations, and orders, and subject
to such limitations and exceptions as the President may prescribe.”). These statutes account for the
President’s inherent authority under Article II to control the border. Knauff, 338 U.S. at 542 (the
President’s authority to exclude aliens in predecessor to section 1182(f) “stems not alone from
legislative power but is inherent in the executive power to control the foreign affairs of the
nation”).
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Indeed, counsel for the Gomez plaintiffs appeared to recognize this proposition at the
hearing before this Court in June when litigating the TRO motion:
The Court:

Let me give you a hypothetical: What if the President tomorrow
said, given the current state of the coronavirus pandemic, I’m
concerned about it being transmitted by people who live abroad and
who are coming to this country, and, therefore, as part of my efforts
to combat the virus, I’m going to end all visa processing under INA
Section 1182(f), which is the section that was relied upon here.
And the State Department does, as the proclamation says, it stops all
visa processing . . . If those are the facts, what’s the APA action –
or is there an APA agency action that can be reviewed in that case?

[Counsel]:

There may not be in that case because there’s no exercise of the
agency’s independent authority. They’re not doing anything other
than what the President has done.

6/18/2020 Hr’g Tr. 21-22.
Thus, when the President exercises his discretionary authority under these statutes, this
exercise of discretion is not subject to APA review simply because the President relies on agencies,
such as the State Department, to carry out his decision. See Detroit Int’l Bridge, 189 F. Supp. 3d
at 104; Tulare Cty., 185 F. Supp. 2d at 28-29. For this reason, Plaintiffs cannot state a claim under
the APA against either the President or any agency with respect to the Proclamations.
3.

The doctrine of consular nonreviewability precludes Plaintiffs’ claims.

Plaintiffs’ challenge to the President’s executive action is also precluded by principles of
consular nonreviewability. See Saavedra Bruno v. Albright, 197 F.3d 1153, 1160 (D.C. Cir. 1999).
Far from authorizing Plaintiffs’ challenge, the INA carefully cabins review to certain claims and
does not provide for court review of consular decisions or policies that govern those decisions. See
8 U.S.C. § 1252.
The doctrine of consular nonreviewability recognizes that Congress has empowered
consular officers with the authority to issue or refuse an application for a visa made overseas. See
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8 U.S.C. §§ 1104(a), 1201(a), (g). “[T]his Circuit has been very clear that the doctrine of consular
nonreviewability is the rule not the exception.” Udugampola v. Jacobs, 795 F. Supp. 2d 96, 103
(D.D.C. 2011). This rule is rooted in “ancient principle of international law that the ‘power to
exclude aliens is inherent in sovereignty, necessary for maintaining normal international relations
and defending the country against foreign encroachments and dangers—a power to be exercised
exclusively by the political branches of government.’” Id. (quoting Kleindienst v. Mandel, 408
U.S. 753, 765 (1972))). “[W]here Congress entrusts discretionary visa-processing ... in a consular
officer ... the courts cannot substitute their judgments for those of the Executive.” Allen v. Milas,
896 F.3d 1094, 1105 (9th Cir. 2018) (citing Mandel, 408 U.S. at 769-70).
Plaintiffs cannot state a claim under the INA or the APA to challenge consular officers’
visa determinations. First, the APA does not apply “to the extent that ... statutes preclude judicial
review,” 5 U.S.C. § 701(a)(1), which is “determined not only from [the statute’s] express language,
but also from the statutory scheme, its objectives, its legislative history, and the nature of the
administrative action involved.” Block v. Community Nutrition Inst., 467 U.S. 340, 345 (1984). It
is well established in the D.C. Circuit that the text, structure, and history of the INA all compel the
“unmistakable” conclusion that “the immigration laws ‘preclude judicial review’ of the consular
visa decisions.” Saavedra Bruno, 197 F.3d at 1160. Indeed, Congress has specifically foreclosed
APA review even for aliens subject to exclusion orders present in the United States, see Allen, 896
F.3d at 1157–62, because allowing such suits would “give recognition to a fallacious doctrine that
an alien has a ‘right’ to enter this country which he may litigate in the courts of the United States
against the U.S. government as a defendant.” H.R. Rep. No. 1086, 87th Cong., 1st Sess. 33 (1966).
Thus, visa denials are “not subject to judicial review ... unless Congress says otherwise.” Saavedra
Bruno, 197 F.3d at 1159. Second, the APA leaves intact other “limitations on judicial review,” 5
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U.S.C. § 702(1), including the “doctrine of consular nonreviewability,” which predates the passage
of the APA. Saavedra Bruno, 197 F.3d at 1160.
Plaintiffs’ APA challenge impermissibly attempts an end-run around this doctrine, and
courts that have recently considered similar challenges have rejected them. See, e.g., Allen, 896
F.3d 1094, 1107 (9th Cir. 2018) (“We agree with the D.C. Circuit’s analysis and conclusion in
Saavedra Bruno” that plaintiffs may not challenge the denial of a visa under the APA).
4.

The plaintiffs are not challenging a final agency action.

Plaintiffs’ claims suffer from another fatal defect: they fail to identify the specific agency
action separate and apart from the Proclamations that they wish to challenge. First, no plaintiff in
Mohammed or Fonjong makes any assertion in their TRO/PI motions that they are challenging a
final agency action, which is fatal to their APA claims. See Fund for Animals, Inc. v. U.S. Bureau
of Land Mgmt., 460 F.3d 13, 18 (D.C. Cir. 2006) (“Whether there has been ‘agency action’ or
‘final agency action’ within the meaning of the APA are threshold questions; if these requirements
are not met, the action is not reviewable.”). Meanwhile, the Gomez plaintiffs assert that the State
Department’s “informal action” and decision to “implement the Proclamations by refusing to issue
visas,” constitute a final agency action that is reviewable under the APA. Gomez PI Mot. 33, 34.6
6

In the Gomez plaintiffs’ Supplemental Motion For PI, ECF No. 66, and Motion For Leave To
Amend Complaint, ECF No. 76, they raise a new claim, arguing that the State Department’s
“COVID-19 Guidance as applied to the diversity visa Plaintiffs … constitutes final agency action,”
which they argue is arbitrary and capricious. See, e.g., ECF No. 66 at 3-4. Essentially, this
eleventh-hour APA claim asserts that all DV selectees should be considered emergency/mission
critical under the State Department’s COVID-19 guidance so that they can receive visas before the
statutory deadline. This is largely the same argument that the Gomez plaintiffs advanced in the
TRO litigation on the State Department’s purported failure to implement a categorical exception
for age-outs. See generally TRO Mot. 34 n.15. Thus, in light of Proclamation 10014, which is
properly authorized under 8 U.S.C. § 1182(f), the DV plaintiffs are subject to the entry restrictions,
and there is no non-discretionary duty to consider them as emergency/mission critical under the
State Department’s COVID-19 guidance. See Norton v. S. Utah Wilderness All., 542 U.S. 55, 64
(2003). Given that this laggard claim is merely a reformulation of an old argument, along with the
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The Aker plaintiffs assert that “[t]he implementation by the Department of State of the President’s
June 2020 Proclamation” is a reviewable final agency action. Aker PI Mot. 42. And the Panda
plaintiffs assert that the State Department’s “decisions to withhold adjudications” are final agency
actions. Panda PI Mot. 23. None of them are correct.
The APA provides a cause of action to “[a] person suffering legal wrong because of agency
action, or adversely affected or aggrieved by agency action.” 5 U.S.C. § 702 (emphases added).
The D.C. Circuit has “long recognized that the term agency action is not so all-encompassing as
to authorize us to exercise judicial review over everything done by an administrative agency.”
Fund for Animals, 460 F.3d at 19-20 (a budget request did not constitute “agency action” within
the meaning of 5 U.S.C. § 702) (quotations and citations omitted); see also Indep. Equip. Dealers
Ass’n v. E.P.A., 372 F.3d 420, 427 (D.C. Cir. 2004) (an agency letter did not constitute agency
action because “it was purely informational in nature; it imposed no obligations and denied no
relief.”). Review under the APA is further limited to “final agency action for which there is no
other adequate remedy in a court.” Id. § 704 (emphasis added). Here, nothing the plaintiffs allege
satisfies these statutory provisions. To constitute “final agency action,” an action both must “mark
the consummation of the agency’s decisionmaking process” and “must be one by which rights or
obligations have been determined, or from which legal consequences will flow.” Bennett v. Spear,
520 U.S. 154, 177-78 (1997) (citations and quotations omitted); see also Franklin, 505 U.S. at
796-97 (“The core question is whether the agency has completed its decisionmaking process, and

fact that the necessary information has been publicly available on the State Department’s website
since June, the Gomez plaintiffs’ failure to raise this claim in their FAC is especially unjustifiable
and should not be considered. See, e.g., Pac. Radiation Oncology, LLC v. Queen’s Med. Ctr., 810
F.3d 631, 632 (9th Cir. 2015) (“[a] court’s equitable power lies only over the merits of the case or
controversy before it,” [so that] “[w]hen a plaintiff seeks injunctive relief based on claims not pled
in the complaint, the court does not have the authority to issue an injunction.”).
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whether the result of that process is one that will directly affect the parties”) (citations and
quotations omitted).
The legal consequences that Plaintiffs challenge flow from the Proclamations, not action
by the State Department, and as just mentioned, the Supreme Court has held that Presidential
actions are not subject to challenge under the APA. See Franklin, 505 U.S. at 796-97. Plaintiffs
have therefore failed to allege final agency action that is subject to judicial review under the APA.
5.

The Proclamations are a lawful exercise of the President’s broad
authority under 8 U.S.C. § 1182(f).

Even if Plaintiffs had justiciable claims, their requests for relief across the consolidated
cases each fail as a matter of law because the Proclamations are lawful. The Supreme Court has
long recognized that “[t]he exclusion of aliens is a fundamental act of sovereignty” that is grounded
in the legislative power and also “inherent in the executive power to control the foreign affairs of
the nation.” Knauff, 338 U.S. at 542; see also Hawaii, 138 S. Ct. at 2424 (Thomas, J., concurring)
(“the President has inherent authority to exclude aliens from the country”) (emphasis original).
Thus, “the decision to admit or to exclude an alien may be lawfully placed with the President, who
may in turn delegate the carrying out of this function to a responsible executive officer of the
sovereign … .” See Knauff, 338 U.S. at 543.
Congress, in enacting 8 U.S.C. § 1182(f), recognized the President’s authority to suspend
the entry of foreign nationals into the United States. Section 1182(f) provides that “[w]henever the
President finds that the entry of ... any class of aliens into the United States would be detrimental
to the interests of the United States, he may ... suspend entry of ... any class of aliens ... or impose
on the entry of aliens any restrictions he may deem to be appropriate.” 8 U.S.C. § 1182(f).
Interpreting 8 U.S.C. § 1182(f), the Supreme Court has held that the “sole prerequisite” to
this “comprehensive delegation” is that the President find that entry of the covered aliens would
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be detrimental to the interests of the United States. See Hawaii, 138 S. Ct. at 2408 (holding that
§ 1182(f) “exudes deference to the President in every clause” and “entrusts to the President the
decisions whether and when to suspend entry,” “whose entry to suspend,” “for how long,” and “on
what conditions”); see also Abourezk v. Reagan, 785 F.2d 1043, 1049 (D.C. Cir. 1986)
(recognizing that the President “may act pursuant to section 1182(f) to suspend or restrict ‘the
entry of any aliens or any class of aliens’ whose presence here he finds ‘would be detrimental to
the best interests of the United States.’”), aff’d by an equally divided Court, 484 U.S. 1 (1987).
The Court added that whether the President’s chosen method of addressing a perceived risk to the
interests of this country “is justified from a policy perspective” is irrelevant, and that the President
need not “conclusively link all of the pieces in the puzzle before courts grant weight to his
empirical conclusions.” Hawaii, 138 S. Ct. at 2409 (citations omitted).
The Supreme Court’s holding in Hawaii is consistent with longstanding Supreme Court
precedent holding that judicial inquiry into the reasoning of a Presidential Proclamation “would
amount to a clear invasion of the legislative and executive domains.” United States v. George S.
Bush & Co., Inc., 310 U.S. 371, 380 (1940) (“It has long been held that where Congress has
authorized a public officer to take some specified legislative action when in his judgment that
action is necessary or appropriate to carry out the policy of Congress, the judgment of the officer
as to the existence of the facts calling for that action is not subject to review.”); see Dalton v.
Specter, 511 U.S. 462, 476 (1994) (“[h]ow the President chooses to exercise the discretion
Congress has granted him is not a matter for our review.”); Sale v. Haitian Centers Council, Inc.,
509 U.S. 155, 165 (1993) (“[t]he wisdom of the policy choices” reflected in Presidential
Proclamations are not “matter[s] for our consideration”). Here, the President expressly found that
“that the entry into the United States of persons described in section 1 of Proclamation 10014,
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except as provided in section 2 of Proclamation 10014, and persons described in section 2 of this
proclamation, except as provided for in section 3 of this proclamation, would be detrimental to the
interests of the United States.” 85 Fed. Reg. 38,263. Proclamation 10014 sets out the President’s
reasons for finding that entry of certain intending immigrants would be detrimental to the United
States during the economic recovery following the COVID-19 pandemic, with the goal of
increasing access to the labor market for American workers, particularly those who are “at the
margin between employment and unemployment.” 85 Fed. Reg. 23,441. The President also
explained that immigrants, upon admission as LPRs, are immediately eligible “to compete for
almost any job,” and thus “already disadvantaged and unemployed Americans” are left unprotected
“from the threat of competition for scare jobs from new lawful permanent residents.” Id. The
Presidential finding in Proclamation 10052 was based on, among other things, a review of
nonimmigrant programs by the Secretaries of Homeland Security and Labor that “found that the
present admission of workers within several nonimmigrant visa categories also poses a risk of
displacing and disadvantaging United States workers during the current recovery.” Id. at 38,263.
Specifically, the President recognized that:
Under ordinary circumstances, properly administered temporary worker programs can
provide benefits to the economy. But under the extraordinary circumstances of the
economic contraction resulting from the COVID-19 outbreak, certain nonimmigrant visa
programs authorizing such employment pose an unusual threat to the employment of
American workers.
For example, between February and April of 2020, more than 17 million United States jobs
were lost in industries in which employers are seeking to fill worker positions tied to H-2B
nonimmigrant visas. During this same period, more than 20 million United States workers
lost their jobs in key industries where employers are currently requesting H-1B and L
workers to fill positions. Also, the May unemployment rate for young Americans, who
compete with certain J nonimmigrant visa applicants, has been particularly high—29.9
percent for 16-19 year olds, and 23.2 percent for the 20-24 year old group. The entry of
additional workers through the H-1B, H-2B, J, and L nonimmigrant visa programs,
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therefore, presents a significant threat to employment opportunities for Americans affected
by the extraordinary economic disruptions caused by the COVID-19 outbreak. …
Historically, when recovering from economic shocks that cause significant contractions in
productivity, recoveries in employment lag behind improvements in economic activity.
This predictive outcome demonstrates that, assuming the conclusion of the economic
contraction, the United States economy will likely require several months to return to precontraction economic output, and additional months to restore stable labor demand.
Id. at 38,263-64. Thus, “[t]he President has undoubtedly fulfilled th[e] requirement[s] [of Section
1182(f)] here[,]” and a more “searching inquiry” into the findings “is inconsistent with the broad
statutory text and the deference traditionally accorded the President in this sphere.” See Hawaii,
138 S. Ct. at 2408-09.
In this action, the Plaintiffs nonetheless challenge the effectiveness of the Proclamation
arguing that it will not lead to lower unemployment. See, e.g., Gomez PI Mot. 22-29 (arguing that
the Proclamation is ineffective and will lead to higher unemployment); see also id. at 25, 29
(arguing that the Proclamation is based on an “unfounded assertion” rather than a “finding”)
(emphasis original); Aker PI Mot. 50-51 (alleging that the Proclamation is ultra vires because it
did not contain factual findings but only a “conclusory statement”); Panda PI Mot. 30 (making a
similar argument). These arguments are precluded by Hawaii, which made clear that § 1182(f)
does not permit litigants to “challenge” a Presidential entry-suspension order “based on their
perception of its effectiveness and wisdom,” because Congress did not permit courts to substitute
their own assessments “for the Executive’s predictive judgments on such matters, all of which are
delicate, complex, and involve large elements of prophecy.” Hawaii, 138 S. Ct. at 2421 (citations
and quotations omitted); see also id. at 2409 (rejecting a “searching inquiry” into the President’s
judgment.).
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Where, as here, the President “acts pursuant to an express or implied authorization of
Congress, his authority is at its maximum, for it includes all that he possess in his own right plus
all that Congress can delegate.” Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952)
(Jackson, J., concurring). Nothing in Hawaii suggests that section 1182(f) is limited to a particular
context. See id. at 2413, 2415 (recognizing a health emergency might be an appropriate basis for
suspending entry under § 1182(f)). And even in contexts unrelated to the exclusion of foreign
nationals, courts have ruled that Presidential factual findings are not judicially reviewable. See,
e.g., Dalton, 511 U.S. at 476 (holding that where a statute such as the Defense Base Closure and
Realignment Act of 1990 “commits decisionmaking to the discretion of the president, judicial
review of the President’s decision” on the grounds that he exceeded his statutory authority “is not
available”); Michael Simon Design, Inc. v. United States, 609 F.3d 1335, 1343-44 (Fed Cir. 2010)
(holding that “any claim that the Presidential proclamation does not produce rate neutrality is not
subject to judicial review”).
Plaintiffs fail to address the above body of case law on Presidential findings. Instead, they
focus on the use of the word “finding” in other unrelated contexts. See, e.g., Gomez PI Mot. 22-23
citing, inter alia, Fed. R. Civ. P. 50(a)(1) (governing the standard for a judgment as a matter of
law); United States v. Bikundi, 926 F.3d 761, 776-77 (D.C. Cir. 2019) (governing continuances);
United States v. Sanders, 485 F.3d 654, 659 (D.C. Cir. 2007) (same). These authorities are
inapposite to the present case. There is no dispute that, here, section 1182(f) uses the word
“finding” and the plain text of the Proclamation indicates that the President made a “finding” that
“the entry into the United States of persons” described in the relevant provisions “would be
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detrimental to the interests of the United States.” 85 Fed. Reg. 38,264. 7 That is the end of the
matter. See Hawaii, 138 S. Ct. at 2408; cf. Nishimura Ekiu v. United States, 142 U.S. 651, 660
(1892) (holding that when an immigration statute “gives a discretionary power to an officer, to be
exercised by him upon his own opinion of certain facts, he is made the sole and exclusive judge of
the existence of those facts, and no other tribunal … is at liberty to re-examine or controvert the
sufficiency of the evidence on which he acted”).
Moreover, it is illogical to read § 1182(f), as Plaintiffs suggest, as applying solely in the
“foreign” as opposed to the “domestic” context. The entry of foreign nationals from abroad is
always a foreign affairs matter over which the President has independent constitutional authority.
Knauff, 338 U.S. at 542. In Hawaii, the Supreme Court cited approvingly a number of cases that
discussed the President’s broad authority in this sphere even in the absence of an explicit nationalsecurity or foreign-affairs goal. 138 S. Ct. at 2408 (citing Sale, 509 U.S. 155, and Abourezk, 785
F.2d 1043). This authority derives from the political branches’ shared constitutional authority to
exclude noncitizens, where it is permissible to delegate to the President the role of determining
which noncitizens would have a detrimental impact if allowed to enter the United States.

7

The Gomez plaintiffs cite the congressional debate over the June 21, 1941 amendment regarding
a precursor provision to § 1182(f), claiming that this debate indicated that members of Congress
recognized, in 1941—eleven years before the INA was enacted—distinction between the words
“find” and “deem.” See Gomez PI Mot. 22 (citing 87 Cong. Rec. 5051 (1941). But the
congressional debate over the 1941 amendment indicates that several representatives vigorously
disagreed that there was any practical difference between the use of the word “find” and the word
“deem.” See 87 Cong. Rec. 5049 (“there is no difference between the word ‘deem’ and the word
‘find.’ There is absolutely no difference …”) (statement of Rep. Bloom); 87 Cong. Rec. 5052 (“I
think it is the difference between tweedledum and tweedledee”) (statements of Rep. Luther A.
Johnson). As Representative Gwynne explained, regardless of the precise language used, as a
practical matter the President’s determinations could not be challenged. See 87 Cong. Rec. 5051
(“you cannot go back of the finding and you cannot challenge it by saying that sufficient
consideration has not been given. Therefore, I maintain there is no difference in this particular
statute between the words”) (statements of Rep. Gwynne).
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Immigration from foreign countries where visa applications are adjudicated by consular officers
overseas, necessarily implicates protecting the United States from identified harms, and thus the
Proclamation fits squarely within the President’s foreign-affairs powers. See, e.g., Nishimura Ekiu,
142 U.S. at 659 (explaining that “the department of state, having the general management of
foreign relations,” can be assigned the role of determining which aliens may be permitted to travel
to the United States); United States v. Curtiss-Wright Export Co., 299 U.S. 304, 321 (1936)
(distinguishing the actions of the State Department from other executive departments).
Further, the exclusion of noncitizens from abroad does not become solely a domesticpolicy issue simply because the entry of some aliens would impose harms within the United States.
Section 1182(f) speaks to aliens whose entry into the United States would be detrimental, so the
harm being addressed will often occur domestically. See, e.g., Hawaii, 138 S. Ct. at 2404
(upholding restriction on entry of individuals who could pose a threat to individuals within the
United States). And Presidents have exercised this authority to exclude certain noncitizens to
advance domestic interests. See, e.g., Executive Order No. 12807, 57 Fed. Reg. 23,133 (1992)
(aimed at the “serious problem of persons attempting” to enter the U.S. “illegally” and “without
necessary documentation”); Proclamation No. 4865, 46 Fed. Reg. 48,107 (1981) (suspending entry
of undocumented individuals who, if allowed to enter, would strain “law enforcement resources”
and threaten “the welfare and safety of communities” within the United States).
To the extent that Plaintiffs argue that the President’s findings are insufficiently detailed,
this argument is precluded by section 1182(f). See Hawaii, 138 S. Ct. at 2408 (holding that the
“sole prerequisite” for suspending entry is a Presidential finding that entry would be detrimental
to the interests of the United States). Nothing in section 1182(f) suggests that a President, in
addition to making such a finding, must explain the basis of such a finding in detail. See id. at 2409
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(describing such a reading of section 1182(f) as “questionable” and referencing Presidential
Proclamation No. 6958, 3 C.F.R. § 133 (1996) (explaining in one sentence why suspending entry
of members of the Sudanese government and armed forces “is in the foreign policy interests of the
United States”) and Presidential Proclamation No. 4865, 3 C.F.R. §§ 50–51 (1981) (explaining in
five sentences why measures to curtail “the continuing illegal migration by sea of large numbers
of undocumented aliens into the southeastern United States” are “necessary”).
Even if § 1182(f) required an explanation for the rationale of a Presidential Proclamation,
one is provided here. See 85 Fed. Reg. 38,264 (referencing the findings of the Secretaries of
Homeland Security and Labor citing, inter alia, job losses between February and April of 2020
and the unemployment rate for young Americans). The Gomez Plaintiffs also suggest that a
Presidential finding that the loss of “more than 17 million United States jobs … in industries in
which employers are seeking to fill worker positions tied to H-2B nonimmigrant visas” and “more
than 20 million United States workers … in key industries where employers are currently
requesting H-1B and L workers to fill positions,” 85 Fed. Reg. 38,264, is insufficient, because the
President did not demonstrate that “actual jobs that would otherwise go to U.S. workers” will
instead go to foreign workers. Gomez PI Mot. 25 (emphasis original). But accepting such an
argument would lead to the absurd conclusion that a President must first allow the very harm the
Proclamation seeks to avoid—the loss of U.S. jobs to foreign workers—before the President has a
sufficient basis for issuing a Proclamation.
The Gomez Plaintiffs also rely on Doe v. Trump, 418 F. Supp. 3d 573, 592 (D. Or. 2019),
stay pending appeal denied, 957 F.3d 1050 (9th Cir. 2020). See Gomez PI Mot. 24-26 (“This case
is like Doe, and unlike Hawaii”). But this reliance is misplaced. In Doe, a district court ruled that
the President’s use of § 1182(f) to issue Presidential Proclamation 9945, Suspension of Entry of
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Immigrants Who Will Financially Burden the United States Healthcare System in Order to Protect
the Availability of Healthcare Benefits for Americans (“Healthcare Proclamation”), 84 Fed. Reg.
53,991, violated the non-delegation doctrine because the Healthcare Proclamation “engage[d] in
domestic policymaking, without addressing any foreign relations or national security issue or
emergency.” Doe, 418 F. Supp. at 592. The district court’s ruling in Doe was wrong and contrary
to Knauff, which held that the non-delegation doctrine does not apply to the President’s exercise
of statutory authority to limit entry to the United States, because that is a constitutional foreignaffairs function over which the President shares constitutional authority along with Congress. See
338 U.S. at 542-43. In any event, there is no dispute here that the Proclamation was issued
expressly in response to a national emergency triggered by a worldwide crisis. Even under the
cramped reading of § 1182(f) put forward by the district court in Doe, a national emergency is an
appropriate circumstance for the President to exercise the power delegated to him in § 1182(f).
See Doe, 418 F. Supp. 3d at 592.). 8
Plaintiffs also argue that the Proclamation exceeds the President’s authority under Section
1182(f) to suspend entry because it does not “specify a period that the suspension on entry will
last.” Aker PI Mot. 39-42. But Hawaii rejected such an argument, explaining that the President is
not “required to prescribe in advance a fixed end date for the entry restrictions,” and “[i]n fact, not

8

The Gomez plaintiffs’ reliance on language from the Ninth Circuit’s decision in Doe denying
the Government’s request for a stay is misplaced, because the panel found, as a threshold matter,
that the Government failed to meet its burden of showing irreparable harm. Doe, 957 F.3d at 105859 (stating that “the question of whether the Proclamation … exceeds the President’s authority …
is at the core of this dispute, to be resolved at the merits stage of this case” and any “perceived
institutional injury” is not “irreparable” because it may yet be vindicated “in the full course of this
litigation”) (citations and quotations omitted); see id. at 1058 (explaining “if the petition has not
made a certain threshold showing regarding irreparable harm ... then a stay may not issue,
regardless of the petitioner’s proof regarding the other stay factors”) (citations and quotations).
Thus, any discussion of the merits of the Government’s arguments regarding the lawfulness of the
Healthcare Proclamation was unnecessary.
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one of the 43 suspension orders issued prior to this litigation has specified a precise end date.” 138
S. Ct. at 2409-10. And, in any event, the Proclamation directs review “every 60 days,” by the
Departments of Homeland Security, State, and Labor. See 85 Fed. Reg. 38,263.
The Panda Plaintiffs argue that the Proclamation is ultra vires because, in their view,
§ 1182(f) does not permit the President to suspend the entry of skilled temporary workers. Panda
PI Mot. 25 (arguing that such a restriction would “displace[] an area of economic regulation for
which Congress provided an express process to determine … admissibility … .”); see also id. at
26-27 (citing the American Competitiveness in the 21st Century Act (“AC21”), Pub. Law No. 106313, § 106(a)-(b); 81 Fed. Reg. at 82409-11; 80 Fed. Reg. at 10287, 10289); id. at 31 (citing
ACWIA, Pub. Law No. 105-277, Title IV § 414; Senate Report No. 106-260 at 10; 8 U.S.C.
§ 1184(c)(9)(A)-(B)) (arguing that “Congress already addressed the issue of assisting the domestic
work force in obtaining employment by providing education and training programs funded through
surcharges on United States employers seeking to import foreign workers”). Hawaii rejected a
similar argument. There, plaintiffs argued that Proclamation No. 9645 exceeded the President’s
authority because it addressed vetting concerns that Congress had already addressed through the
Visa Waiver Program and individualized vetting. Id. at 2410-12. The plaintiffs argued that the
proclamation’s entry restrictions overrode Congress’s individualized vetting system. Id. The Court
rejected these arguments because the proclamation did not “expressly override particular
provisions of the INA.” Id. at 2411. The Court refused to sanction a “cramped” reading of the
President’s authority under § 1182(f) based on plaintiffs’ attempt to identify implicit limits on the
President’s authority in other provisions of the INA. Id. at 2412. Instead, the Court held that
§ 1182(f) gives the President authority to impose additional limitations on entry. Id.; see also id.
138 S. Ct. at 2408 (holding that “§ 1182(f) vests the President with ‘ample power’ to impose entry
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restrictions in addition to those elsewhere enumerated in the INA”), citing Sales, 509 U.S. at 187
(finding that the President has the authority “to establish a naval blockade that would simply deny
illegal Haitian migrants the ability to disembark” even though Congress specifically provided
migrants with a statutory right to seek asylum if they reach our shores).
In fact, it is not uncommon for Presidential proclamations to address threats to the national
interest by adding restrictions on entry that are similar to grounds of admissibility established by
Congress. For example, Presidential Proclamation 8342 bars entry of foreign government officials
responsible for failing to combat human trafficking, 74 Fed. Reg. 4093 (Jan. 22, 2009), even
though Congress separately made human traffickers inadmissible. See 8 U.S.C. § 1182(a)(2)(H);
compare also 8 U.S.C. § 1182(a)(3)(E) (inadmissibility for genocide, Nazi persecution, and acts
of torture or extrajudicial killings), with Proclamation No. 8697, 76 Fed. Reg. 49,277 (Aug. 9,
2011) (covering persons participating in violence based on race, religion, and similar grounds or
who participated in war crimes, crimes against humanity, and serious violations of human rights),
and Proclamation No. 7452, 66 Fed. Reg. 34,775 (June 29, 2001) (covering persons responsible
for wartime atrocities); 8 U.S.C. § 1182(a)(2) (setting out specific grounds of inadmissibility based
criminal conduct), with Proclamation No. 7750, 69 Fed. Reg. 2287 (Jan. 12, 2004) (covering
persons engaged in or benefitting from corruption).
Contrary to the Panda Plaintiffs’ contention, there is no statutory basis for concluding that
restrictions on the entry of skilled temporary workers under § 1182(f) is foreclosed simply because
these workers may be admissible under other provisions of the INA. See Hawaii, 138 S. Ct. at
2408 (holding that § 1182(f) “entrusts to the President the decisions whether and when to suspend
entry,” “whose entry to suspend,” “for how long,” and “on what conditions”); Abourezk, 785 F.2d
at 1049 (D.C. Cir. 1986) (recognizing that the President “may act pursuant to section 1182(f) to
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suspend or restrict ‘the entry of any aliens or any class of aliens’”). Rather, a President may impose
additional restrictions on entry for skilled temporary workers, just as the President may impose
additional restrictions on other classes of foreign nationals. See Hawaii, 138 S. Ct. at 2412. The
Panda Plaintiffs’ argument to the contrary relies heavily on a line of cases standing for the
unremarkable proposition that an agency cannot act beyond its statutory authority. Panda PI Mot.
29 citing Am. Bankers Ass’n v. SEC, 804 F.2d 739, 754 (D.C. Cir. 1986) (holding that an agency
cannot “change basic decisions made by Congress”); id. at 31 citing Am. Petroleum Inst. v. E.P.A.,
706 F.3d 474, 480 (D.C. Cir. 2013) (holding that an agency cannot “arrogate to itself purposes
outside the statutory provision it is applying”). Here, however, the President has acted under the
express statutory authority of § 1182(f), in which Congress specifically recognized that the
President could suspend entry of foreign nationals, or classes of foreign nationals, who might
otherwise be admissible under other provisions of the INA.
6.

A visa may not be issued to persons barred under 8 U.S.C. § 1182(f).

Plaintiffs attempt to argue that Section 1182(f) authorizes only the suspension of entry and
has no effect on visa adjudication or processing. This argument is baseless.
Under the INA, a visa may not be issued by the consular officer if the applicant “is
ineligible to receive a visa … under section 1182.” 8 U.S.C. § 1201(g). Section 1182 lists many
such grounds for ineligibility—among them health, criminal history, and terrorist affiliation.
Whatever the relevant underlying ground in any individual case, the applicant is denied a visa
because he is “ineligible” to enter “under section 1182.” Id. This is equally true of foreign nationals
who are ineligible to enter because they are subject to a suspension of admission under § 1182(f)—
one of the INA provisions authorizing entry suspension under Proclamations 10014 and 10052.
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The D.C. Circuit has explained that “as an absolute precondition to admission, an alien
must submit his proof that he is not excludable to a preliminary screening by a consular officer.”
Castaneda-Gonzalez v. INS, 564 F.2d 417, 426 (D.C. Cir. 1977) (interpreting 8 U.S.C. § 1201(g)
(emphasis added)); see also 8 U.S.C. § 1182(a). The conditions for being “excludable”—or now,
inadmissible, see Judulang v. Holder, 565 U.S. 42, 46 (2011)—are contained in 8 U.S.C. § 1182,
which explains that “aliens who are inadmissible under the following paragraphs” (including
§ 1182(f)) “are ineligible to receive visas.” 8 U.S.C. § 1182(a) (emphasis added). In conjunction
with this provision, Section 1201(g) provides that “[n]o visa ... shall be issued to an alien if ... it
appears to the consular officer ... that such alien is ineligible to receive a visa or other such
documentation under section 1182.” 8 U.S.C. § 1201(g).
Hawaii explained that “Section 1182 defines the pool of individuals who are admissible to
the United States” and held that “any alien who is inadmissible under § 1182 ... is screened out as
‘ineligible to receive a visa.’” 138 S. Ct. at 2414 (quoting 8 U.S.C. § 1201(g)). For this reason, if
aliens are subject to a Presidential entry suspension under section 1182(f) or 1185(a)(1), they may
not be issued a visa. The State Department’s practice, consistent with section 1201(g), has thus
been to treat aliens covered by Presidential orders under section 1182(f) as ineligible for visas. See
U.S. Dep’t of State, 9 Foreign Affairs Manual 302.14-3(B) (2017).
Accordingly, the Gomez plaintiffs’ argument that the alleged State Department policy of
suspending visa issuance violates the APA because “it usurps consular officers’ sole and express
statutory authority to issue visas” under 8 U.S.C. § 1201(a)(1), Gomez PI Mot. 35, is meritless
because it suggests a statutory conflict between sections 1182(f) and 1201(a) when there is none.
Plaintiffs’ theory—that consular officers are required to issue visas in spite of the visa
restrictions—is not viable after Hawaii. The President’s decision to bar entry under § 1182(f),
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through the Proclamation, is “squarely within the scope of Presidential authority under the INA.”
138 S. Ct. at 2415 (rejecting the same statutory argument made by the Plaintiffs here because “[o]n
plaintiffs’ reading … the President [would not] be permitted to suspend entry from particular
foreign states in response to an epidemic … , or a verified terrorist threat involving nationals of a
specific foreign nation, or even if the United States were on the brink of war.”).
Plaintiffs insist that there is a reason to issue a visa to a foreign national who must be
refused entry under section 1182(f). See Gomez PI Mot. 36. But even though a visa may permit
foreign nationals to travel to the United States, they still may not enter the country if, at the port
of entry, they are “found to be inadmissible.” 8 U.S.C. § 1201(h). Applying the Proclamation to
require issuance of visas but deny entry into the United States would only result in administrative
confusion.
Thus, under the Proclamations, Plaintiffs are inadmissible and, in turn, “ineligible to
receive a visa” for the purposes of 8 U.S.C. § 1201(g)(1).
7.

The Proclamations do not violate the separation of powers or the INA.

The Gomez plaintiffs claim that the Proclamations violate the separation of powers because
they contravene measures enacted by Congress that “carefully prescribed the requirements for
entry of ‘[a]ny alien who seeks to enter the United States for the purpose of performing skilled or
unskilled labor.’” Gomez PI Mot. 30. As set forth above, this claim is precluded by the holding in
Hawaii that the President has the authority to suspend entry of foreign nationals who are otherwise
admissible under other provisions of the INA. See Hawaii. 138 S. Ct. at 2408, 2412.
The Gomez plaintiffs point to 8 U.S.C. § 1182(a)(5), which renders those aliens
inadmissible unless the Department of Labor certifies that “there are not sufficient workers who
are able, willing, qualified … and available at the time of application … to perform such skilled
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or unskilled labor,” and that “the employment of such alien will not adversely affect the wages and
working conditions of workers in the United States similarly employed.” Gomez PI Mot. 30-31
(citing 8 U.S.C. § 1182(a)(5)). But the Proclamations acknowledge the existing limitations
imposed by Congress and specifically explain why the statutory solution is insufficient and poorly
suited to the unusual circumstances of the COVID-19 national emergency: “While some
employment-based visas contain a labor certification requirement, because visa issuance happens
substantially after the certification is completed, the labor certification process cannot adequately
capture the status of the labor market today.” 85 Fed. Reg. 23,442. In any event, there is no
separation-of-powers conflict. In Clinton v. City of New York, 524 U.S. 417, 439 (1998), and INS
v. Chadha, 462 U.S. 919, 951-952 (1983), the Supreme Court confronted statutes that permitted
the Executive Branch or a single House of Congress to undo the operation of laws duly enacted by
Congress and signed by the President, outside the process prescribed by Article I. Section 1182(f)
does no such thing; it gives the President power to suspend entry when he deems it necessary on
grounds beyond those the INA itself prescribes because § 1182(f) vests broad authority in the
President to impose additional limitations on entry beyond the inadmissibility grounds in the INA.
Hawaii, 138 S. Ct. at 2408.
8.

The nondelegation doctrine is not implicated by the present litigation.

The Gomez plaintiffs argue that Sections 1182(f) and 1185(a) are unconstitutional
delegations of legislative authority. Gomez PI Mot. 32
The nondelegation doctrine “bars Congress from transferring its legislative power to
another branch of Government.” Gundy v. United States, 139 S. Ct. 2116, 2121, 2131 (2019)
(“Congress … may not transfer to another branch powers which are strictly and exclusively
legislative.”). But in the field of foreign affairs Congress need not “lay down narrowly definite
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standards by which the President is to be governed.” United States v. Curtiss-Wright Export Co.,
299 U.S. 304, 320-22 (1936); Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2089 (2015)
(recognizing that “Congress may grant the President substantial authority and discretion in the
field of foreign affairs”); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 636 n.2 (1952)
(Jackson, J., concurring) (The “limitation upon congressional delegations of power to the President
over internal affairs does not apply with respect to delegations of power in external affairs.”).
Consistent with this view, the Supreme Court in Knauff rejected a non-delegation challenge
to § 1182(f)’s predecessor, which authorized the President to, “upon finding that the interests of
the United States required it, impose additional restrictions and prohibitions on the entry into …
the United States during the national emergency proclaimed May 27, 1941.” 338 U.S. at 541. The
Court held that this law was not an “unconstitutional delegation[ ] of legislative power,” explaining
“there [wa]s no question of inappropriate delegation of legislative power involved” because “[t]he
exclusion of aliens is a fundamental act of sovereignty” that “is inherent in the executive power to
control the foreign affairs of the nation.” Id. at 542. Similarly, in Hawaii the Supreme Court,
reversing the Ninth Circuit, concluded that § 1182(f) constituted a “comprehensive delegation” of
authority and rejected a rule of constitutional law that “would inhibit the flexibility” of the
President “to respond to changing world conditions” pursuant to this type of comprehensive
delegation. Hawaii, 138 S. Ct. at 2408, 2419-20.
Plaintiffs argue to the contrary, relying on Doe for the proposition that “nondelegation
concerns are ... diminished” in the “context of international affairs and national security.” Gomez
PI Mot. 32 (citing Doe, 418 F. Supp. 3d at 592). This is wrong for the reasons set forth above, and
the Ninth Circuit declined to adopt the district court’s non-delegation theory, despite having two
opportunities to consider that reasoning. Doe #1, 957 F.3d at 1067 (“In deference to the merits
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panel, we decline to address the probable likelihood of success for either party on this claim”); see
also Doe #1 v. Trump, 944 F.3d 1222, 1222 (9th Cir. 2019) (denying stay, but declining to address
the merits of the district court’s decision).
9.

Plaintiffs’ claims alleging unlawful withholding, unreasonable delay,
and a notice-and-comment violation and seeking mandamus relief all
fail as a matter of law.

The Mohammed and Aker Plaintiffs are not likely to succeed on the merits of their unlawful
withholding, unreasonable delay, and mandamus claims. These claims do not challenge the
Proclamations themselves, but rather the alleged “[State] Department policies, procedures, and
practices implemented pursuant to [the Proclamations].” Mohammed PI Mot. 15; see Aker PI Mot.
49–50. Plaintiffs argue that even if the Proclamations are constitutional and consistent with 8
U.S.C. § 1182(f), the State Department’s implementing “policies, procedures, and practices” “have
unlawfully suspended the processing of immigrant visa applications for the DV-2020 program.”
Mohammed PI Mot. 15.
This argument ignores the critical point that the Proclamations render Plaintiffs “ineligible
to receive visas” for the remainder of the fiscal year. 8 U.S.C. § 1182(a); 85 Fed Reg. 38264 (“This
proclamation shall expire on December 31, 2020, and may be continued as necessary.”). And when
diversity visa selectees are “ineligible to receive visas” for the remainder of a fiscal year, as in this
case, the State Department does not have a mandatory duty to advance their immigrant visa cases.
Doing so would serve no purpose and, as explained below, is not required by law. Because the
State Department does not have a mandatory duty to “process” or adjudicate Plaintiffs’ prospective
immigrant visa applications, or to issue visas to Plaintiffs, Plaintiffs are not likely to succeed on
the merits of their unlawful withholding, unreasonable delay, and mandamus claims.
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Plaintiffs’ Unlawful Withholding Claim. The Supreme Court has made clear that “the
only agency action that can be compelled under the APA is action legally required.” Norton v. S.
Utah Wilderness All., 542 U.S. 55, 63-64 (2004). “Thus, a claim under § 706(1) can proceed only
where a plaintiff asserts that an agency failed to take a discrete agency action that it is required to
take.” Id.; accord Kaufman v. Mukasey, 524 F.3d 1334, 1338 (D.C. Cir. 2008).
Here, Plaintiffs claim that the State Department has a mandatory duty “to adjudicate DV2020 visa applications” and “issue visas for eligible diversity visa selectees.” Mohammed PI Mot.
16; Aker, PI Mot. 49-50. The “issue visas” component of this claim fails at the outset, because
“[c]onsular officers have complete discretion over issuance and revocation of visas.” Saavedra
Bruno v. Albright, 197 F.3d 1153, 1158–60 & n.2 (D.C. Cir. 1999).
Plaintiffs’ claim is vague in that it does not seek to compel any specific agency action other
than visa issuance (which is discretionary) and visa-application adjudication (which is premature).
Adding to the lack of clarity, Plaintiffs rest their claim on the entire “Immigration Act of 1990,
regulations, and preexisting internal Department policy.” Mohammed PI Mot. 16. Plaintiffs then
reference a series of statutes, regulations, and policy statements, without alleging that the State
Department has violated any one of them. Plaintiffs’ vague allegations are insufficient to state a
§ 706(1) claim. See El Paso Nat. Gas Co. v. United States, 750 F.3d 863, 888 (D.C. Cir. 2014)
(“The claim is nonetheless flawed because it does not assert any discrete duties which the [agency]
failed to take and which it was obliged to take,” and “[a] plaintiff may not rely on § 706(1) of the
APA to advance “broad programmatic attack[s].”) (internal citations omitted and alterations in
original). Construed liberally, Plaintiffs appear to be claiming that the State Department has a
mandatory duty to advance their immigrant visa cases which in turn may provide them the
opportunity to apply for immigrant visas at consular interviews.
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To the extent that Plaintiffs seek to compel agency action under each of the statutory,
regulatory, and policy provisions that they refer to, their claim still is unlikely to succeed. Plaintiffs
first rely on 8 U.S.C. § 1154(a)(1)(I)(ii)(II), which provides that “Aliens who qualify, through
random selection, for a visa under section 1153(c) of this title shall remain eligible to receive such
visa only through the end of the specific fiscal year for which they were selected.” According to
Plaintiffs, “[t]he text makes clear that visas are to be made available to eligible selectees and must
be issued before the deadline.” Mohammed PI Mot. 18. On the contrary, § 1154(a)(1)(I)(ii)(II)
does not require the State Department to take any action. It instead mandates only that the agency
stop adjudicating diversity visa applications at the end of each fiscal year.
Plaintiffs next invoke 8 U.S.C. § 1153(c)(1), which delineates the system by which
“diversity immigrants shall be allotted visas.” This provision does no more than require the State
Department to allocate visa numbers according to a particular formula and method. Section
1153(c)(1)(E) makes clear that § 1153(c)(1) mandates only a certain “[d]istribution of visas,” not
the issuance of visas. And § 1153(e)(2) confirms that subsection (c) concerns the issuance of “visa
numbers,” i.e., the “allotment” of visas, not the issuance of visas themselves.
In discussing § 1153(e)(2), Plaintiffs cite the wrong statute (§ 1153(c)(1)) and omit the
critical word “numbers” from the statutory text. In full, the statute provides that “Immigrant visa
numbers made available under subsection (c) shall be issued to eligible qualified immigrants
strictly in a random order established by the Secretary of State for the fiscal year involved.” 8
U.S.C. § 1153(e)(2). A “visa number” is an administrative device by which the State Department
tracks its progress toward the 50,000 visa-per-year statutory cap. A visa number must be issued to
a diversity visa selectee before he can be scheduled for a consular interview. Section 1153(e)(2)
thus recognizes that not even a visa number—a prerequisite to a consular interview—can be issued
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to an alien who, like Plaintiffs, is ineligible to receive a visa. Moreover, § 1153(e)(2) appears in a
subsection entitled “Order of Consideration.” The title reflects subsection (e)’s limited scope. In
context, § 1153(e)(2) simply requires the agency to select potential applicants to the diversity visa
program at random, not to issue visas or even visa numbers to aliens who, like Plaintiffs, are
ineligible to receive visas under the Proclamations. In sum, the State Department does not owe
Plaintiffs any nondiscretionary duty under § 1153(e)(2) or § 1153(c)(1).
Plaintiffs next rely on 22 C.F.R. § 42.81(a), which provides that “[w]hen a visa application
has been properly completed and executed before a consular officer in accordance with the
provisions of the INA and the implementing regulations, the consular officer must issue the visa,
refuse the visa … or … discontinue granting the visa.” This provision imposes no duty on the State
Department until an alien completes and executes a visa application before a consular officer. And
in this case, apart from a handful of individual plaintiffs who were granted immigrant visas 9, no
plaintiff has properly completed and executed a visa application before a consular officer. Section
42.81(a) thus provides no basis to compel agency action.
The final statute or regulation on which Plaintiffs rely is 22 C.F.R. § 40.6, which states that
“a visa can be refused only upon a ground specifically set out in the law or implementing
regulations.” Like § 42.81(a), § 40.6 does not support Plaintiffs’ claim because Plaintiffs have not
been “refused” visas. And even if § 40.6 applied on the theory that the Proclamations effectively
“refuse[ ]” visas to Plaintiffs and other diversity visa selectees, the refusals would be consistent
with § 40.6 because 8 U.S.C. §§ 1182(a) and (f) would specifically set out the basis for the refusals.

9

Again, plaintiffs who had valid visas when the Proclamation went into effect, on April 23, 2020,
are not even subject to the entry restrictions, under Section 2(ii), 85 Fed. Reg. 23442.
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In addition to the statutory and regulatory provisions discussed above, Plaintiffs invoke
two provisions from the agency’s Foreign Affairs Manual (“FAM”), 9 FAM 502.6-4(d)(2) and 9
FAM 504.1-3(f). As the Immigration Reform Law Institute’s amicus brief explains, however, the
FAM does not help Plaintiffs because it is a policy document that does not impose mandatory
duties on the agency. See ECF No. 33-1 at 6–7. The Manual can be changed at will and cannot
override Presidential directives. See 1 FAM §§ 011, 011.2. The Manual also acknowledges that
Presidential proclamations under § 1182(f) alter the scope of visa eligibility. 9 FAM § 302.143(B). For this reason and reasons stated in the amicus brief, the FAM does not provide a basis to
compel agency action.
None of the above provisions requires the State Department to advance Plaintiffs’
immigrant visa cases or consular officers to issue them visas. Moreover, statutory provisions
indicate that because Plaintiffs are “ineligible to receive visas,” 8 U.S.C. § 1182(a), they are not
entitled to any additional process. Section 1153(e)(2) recognizes that not even visa numbers can
be issued to ineligible aliens, and 8 U.S.C. § 1201(g)(3) mandates that when an alien “is ineligible
to receive a visa,” “[n]o visa or other documentation shall be issued to [him or her].” These
provisions reflect the commonsense conclusion that the agency has no duty to advance immigrant
visa cases when doing so cannot lead to the issuance of a visa.
Plaintiffs’ Unreasonable-Delay Claim. To succeed on an APA unreasonable-delay claim,
a plaintiff must show that: (1) the agency has a nondiscretionary duty to act; and (2) the agency
has unreasonably delayed in acting on that duty. Norton, 542 U.S. at 63–65. As discussed above,
the State Department does not owe Plaintiffs any nondiscretionary duty. This point dooms
Plaintiffs’ unreasonable-delay claim. And even if the agency had a nondiscretionary duty to afford
Plaintiffs the opportunity to apply for immigrant visas at consular interviews, the unreasonable-

51

Case 1:20-cv-01419-APM Document 94 Filed 08/18/20 Page 70 of 95

delay claim is meritless because the agency has not delayed unreasonably, especially in light of a
global pandemic. In evaluating the reasonableness of an agency delay, the D.C. Circuit considers
six factors:
(1) the time agencies take to make decisions must be governed by a rule of reason;
(2) where Congress has provided a timetable or other indication of the speed with
which it expects the agency to proceed in the enabling statute, that statutory scheme
may supply content for this rule of reason; (3) delays that might be reasonable in
the sphere of economic regulation are less tolerable when human health and welfare
are at stake; (4) the court should consider the effect of expediting delayed action on
agency activities of a higher or competing priority; (5) the court should also take
into account the nature and extent of the interests prejudiced by delay; and (6) the
court need not find any impropriety lurking behind agency lassitude in order to hold
that agency action is “unreasonably delayed.”
In re People’s Mojahedin Org. of Iran, 680 F.3d 832, 836–37 (D.C. Cir. 2012) (quoting
Telecomms. Research & Action Center v. FCC, 750 F.2d 70, 79-80 (D.C. Cir. 1984) (“TRAC”)).
The D.C. Circuit has cautioned that the reasonableness of an agency delay “cannot be decided in
the abstract, by reference to some number of months or years beyond which agency inaction is
presumed to be unlawful, but will depend in large part … upon the complexity of the task at hand,
the significance (and permanence) of the outcome, and the resources available to the agency.”
Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1102 (D.C. Cir. 2003). A
court instead must take into account “the importance of ‘competing priorities.’” Id. (quoting In re
Barr Labs., Inc., 930 F.2d 72, 75 (1991)). Courts often evaluate the first and second TRAC factors
in conjunction. E.g., Ghadami v. U.S. Dept. of Homeland Sec., No. 19-CV-397-ABJ, 2020 WL
1308376, at *8 (D.D.C. Mar. 19, 2020). In the absence of any relevant statutory or regulatory
timetable, these factors weigh in an agency’s favor. Id.; see Skalka v. Kelly, 246 F. Supp. 3d 147,
153–54 (D.D.C. 2017) (“Congress has given the agencies wide discretion in the area of
immigration processing.”).
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In this case, the first and second factors favor the State Department because no statute or
regulation sets a timetable for the agency to afford diversity visa selectees the opportunity to apply
for immigrant visas. Plaintiffs allege that 8 U.S.C. § 1154(a)(1)(I)(ii)(II) “imposes a clear deadline
of September 30th for the adjudication and issuance of diversity visas,” Mohammed PI Mot. 18,
but as discussed supra, this provision does not require the agency to do anything prior to September
30; rather, it prohibits the agency from issuing diversity visas after that date. Plaintiffs also rely
on 8 U.S.C. § 1153(c)(1), but that provision likewise does not set any relevant timetable; instead,
it establishes the formula and system for issuing visa numbers. Plaintiffs lastly invoke the FAM,
but the FAM is irrelevant because it is a policy document that confers no enforceable rights and
that the agency is free to change at will. See supra. Given the absence of any relevant statutory or
regulatory timetable, the first and second TRAC factors favor the government. Ghadami, 2020 WL
1308376, at *8.
Even if the third and fifth factors favor Plaintiffs, those factors are less important than the
other factors. See Mashpee, 336 F.3d at 1100. Indeed, where the “competing priorities” factor has
weighed in an agency’s favor, courts have “refused to grant relief, even though all the other factors
considered in TRAC favored it.” Id. The COVID-19 pandemic has disrupted the State
Department’s operations and strained its resources to an unprecedented degree. Marwaha Decl.,
¶¶ 2, 5, 8. Many embassies and consulates continue to suspend routine operations. See id., ¶¶ 5, 8.
Under these circumstances, and given that diversity visa selectees are ineligible to receive visas
for the remainder of the fiscal year, the agency understandably has not prioritized the scheduling
of consular interviews for diversity visa selectees. This decision is consistent with the INA, which
sets forth a policy of a 30-day timeframe for the processing of K-1 visa applications and a 60-day
timeframe for the processing of all other family-preference cases, but no such timeframe for the
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processing of diversity visa cases. Consolidated Appropriations Act, 2000, Pub. L. No. 106-113,
§ 237, 113 Stat. 1501 (Nov. 29, 1999). The agency has acted reasonably in prioritizing familypreference cases and other visa categories in which prospective applicants are not ineligible to
receive visas.
Because Plaintiffs seek to be prioritized at the expense of other prospective visa applicants,
the fourth TRAC factor favors the agency. Finally, per the sixth factor, “the [C]ourt need not find
any impropriety lurking behind agency lassitude in order to hold that agency action is
‘unreasonably delayed.’” TRAC, 750 F.2d at 80. Defendants have not engaged in impropriety, and
in any event the factors set forth above favor the government.
In sum, the State Department does not have a nondiscretionary duty to afford Plaintiffs the
opportunity to apply for immigrant visas at consular interviews; and even if such a duty existed,
the agency would not have unreasonably delayed. The COVID-19 pandemic has severely strained
the Department’s resources; and given that diversity visa selectees are ineligible to receive visas
for the remainder of the fiscal year, the Department has acted reasonably in prioritizing other visa
cases. Plaintiffs are not likely to succeed on the merits of their unreasonable delay claim.
Plaintiffs’ Notice-and-Comment Claim. The State Department did not violate the
procedural requirements of the APA. Only the plaintiffs in Aker assert that the “Department of
State was not allowed to suspend issuance of visas or adjudication of cases for the Diversity Visa
Program without giving notice and providing opportunity to comment.” Aker PI Mot. 44. 10

10

Plaintiffs cite to 5 U.S.C. § 558(c), see Aker PI Mot. 44, but no plaintiff in Aker, Gomez,
Mohammed or Fonjong advance any argument on the purported applicability of this provision to
their claims for relief. The Court has ordered the Government to respond to the claim brought by
the Panda plaintiffs under 5 U.S.C. § 558(c) in a subsequent brief.
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It is unclear exactly what “rule” Plaintiffs are asserting is purportedly subject to APA
notice-and-comment rulemaking. To the extent that Plaintiffs are asserting that the President
violated APA rulemaking requirements when he issued Proclamation 10052, such a claim fails
for two reasons. First, the President is not an agency under the APA and his actions are not subject
to any APA requirements. Dalton, 511 U.S. at 470 (citing Franklin, 505 U.S. at 800-01). Second,
under 5 U.S.C. § 7301, the President has express statutory authority to “prescribe regulations for
the conduct of employees in the executive branch.” The Supreme Court has recognized that, under
this provision, the President has “express statutory authorization” to issue Presidential orders
governing federal agency practices that “may create rights.” Old Dominion Branch No. 496, Nat.
Ass’n of Letter Carriers, AFL-CIO v. Austin, 418 U.S. 264, 273 n.5 (1974) (section 7301 provides
the President with “express statutory authorization” to issue executive orders governing federal
labor practices that “establish[ed] a labor-management relations system for federal
employment”). Thus, to the extent that Plaintiffs are making the assertion, there is no plausible
basis for this Court to conclude that the President is an “agency” and required to engage in noticeand-comment rulemaking before issuing Proclamation 10052. See, e.g., Serv. Employees Int’l
Union Local 200 United v. Trump, 420 F. Supp. 3d 65, 76 (W.D.N.Y. 2019).
Likewise, any assertion that the language that the State Department provided to the public
in tweets or on its website is subject to APA notice-and-comment requirements also fails. See
Aker PI Mot. 30, 31, 45. 11 That language did not establish any new rules or requirements. Rather,
it responded to inquiries from the public, provided information about the proclamation and its

11

Plaintiffs refer once to the State Department’s “website,” see Aker PI Mot. 45, but make no
mention anywhere in their argument of any specific language posted on the Department’s website.
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exceptions, and explained whether the Proclamation may apply to DV lottery selectees. Such
information does not constitute a legislative rule nor require notice-and-comment rulemaking.
Responses to public inquiries via tweet or clarifying language posted on an agency’s
website are not an agency rule or policy at all, but instead an explanation of the existing rules
(which in this case are established by Proclamation 10052). As such, they are the type of “informal
communications between agencies and their regulated communities that are vital to the smooth
operation of both government and business.” Valero Energy Corp. v. EPA, 927 F.3d 532, 538
(D.C. Cir. 2019). Indeed, this Court has long treated as non-final and thus not judicially
reviewable

(much

less

subject

to

notice-and-comment

rulemaking)

such

informal

communications that merely state the agency’s view of the law. Id.; see also Holistic Candlers &
Consumers Ass’n v. FDA, 664 F.3d 940, 945 (D.C. Cir. 2012); Independent Equipment Dealers
Ass’n v. EPA, 372 F.3d 420, 428 (D.C. Cir. 2004); Reliable Automatic Sprinkler Co. v. CPSC,
324 F.3d 726, 732 (D.C. Cir. 2003); AT&T v. EEOC, 270 F.3d 973, 975 (D.C. Cir. 2001).
In any event, even if the tweets and website language could be considered a “rule,” the
communications from the Department of State fit well within the “interpretive rule” exception to
the notice and comment provisions of the APA. See 5 U.S.C. § 553(b); Perez v. Mortgage Bankers
Ass’n, 135 S. Ct. 1199, 1204 (2015) (citing Shalala v. Guernsey Memorial Hospital, 514 U.S. 87,
99 (1995)); Central Texas Telephone Co-op., Inc. v. FCC, 402 F.3d 205, 212 (D.C. Cir. 2005);
Am. Hospital Ass’n v Bowen, 834 F.2d 1037, 1045 (D.C. Cir. 1987). In determining whether an
agency rule or other guidance falls within the interpretive rule exception, this Court applies a
four-factor test: “(1) whether in the absence of the rule [or guidance] there would not be an
adequate legislative basis for enforcement action or other agency action to confer benefits or
ensure the performance of duties, (2) whether the agency has published the rule in the Code of
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Federal Regulations, (3) whether the agency has explicitly invoked its general legislative
authority, or (4) whether the rule effectively amends a prior legislative rule.” Am. Min. Cong. v.
Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993). If any of these questions is
answered in the affirmative, the rule is not interpretive. Id.
When applied to the State Department’s “tweets” and website language, none of these
four questions is answered in the affirmative. First, if the State Department had never responded
to the public’s inquiries via tweet, or never posted language on its website explaining whether the
proclamation may apply to DV lottery selectees, the plain text of Proclamation 10052 would still
provide an adequate basis to make a determination on what visa classifications are affected by the
proclamation. Second, the State Department did not publish the information it provided to the
public in the Code of Federal Regulations. Third, in providing this information to the public, the
Department did not explicitly invoke its general legislative authority. Finally, the tweets and
website language did not “effectively amend” any prior legislative rule. Instead, they responded
to inquiries from the public, provided information about the proclamation and its exceptions, and
explained whether Proclamation 10052 may apply to DV lottery selectees.
For instance, on June 26, 2020, someone asked the State Department via tweet: “What
happens to DV 2020 applicant[s] who attend[ed an] interview[,] paid and passed [sic] but ha[ve]
not received a visa[?].” See Aker PI Mot. 31. In response, the State Department tweeted:
“Applicants for immigrant visas covered by the proclamation, including Diversity Visa 2020
(DV-2020) applicants, who have not been issued an immigrant visa as of April 23 are subject to
the proclamation’s restrictions unless eligible for an exception.” Id. That the State Department’s
response may have “supplie[d] crisper and more detailed lines” than the Proclamation itself as it
relates to DV lottery selectees does not transform the response into a legislative rule. Am. Min.
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Cong., 995 F.2d at 1112; see also Central Texas Telephone Co-op., 402 F.3d at 214 (“[T]he mere
fact that an interpretive rule may have a substantial impact does not transform it into a legislative
rule.”).
Accordingly, under the precedent of this Circuit, the State Department’s tweets and
website language do not constitute a legislative rule requiring notice and comment. Am. Mining
Cong., 995 F.2d at 1112.
Plaintiffs’ Claim for Mandamus Relief. The writ of mandamus is “a drastic and
extraordinary remedy reserved for really extraordinary causes.” Cheney v. United States Dist.
Court, 542 U.S. 367, 380 (2004) (internal quotations and citation omitted); accord Allied Chem.
Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980). Mandamus relief is available only if “(1) the plaintiff
has a clear right to relief; (2) the defendant has a clear duty to act; and (3) there is no other adequate
remedy available to the plaintiff.” In re Medicare Reimbursement Litig., 414 F.3d 7, 10 (D.C. Cir.
2005) (citations omitted). “[T]he standards for obtaining relief [through mandamus and through
the APA] are essentially the same.” Viet. Veterans of Am. v. Shinseki, 599 F.3d 654, 659 n.6 (D.C.
Cir. 2010) (citing In re Core Commc’ns Inc., 531 F.3d 849, 855 (D.C. Cir. 2008)).
Here, Plaintiffs do not advance a distinct argument for mandamus relief. Instead, in a mere
paragraph, they incorporate their APA § 706(1) arguments. Mohammed PI Mot. 18. Plaintiffs thus
effectively concede that an adequate remedy is available to them under the APA. Plaintiffs’
mandamus claim cannot succeed for this reason, and is substantively meritless for the reasons
discussed in the preceding sections of this brief.
10.

The Aker Plaintiffs fail to make a cognizable claim of a violation of the
Take Care Clause.

The Aker plaintiffs assert that the Proclamation and the State Department’s implementation
of it violate the Take Care Clause, Art. II,§ 3, because “the INA holds diversity visa eligibility and
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the ability to apply for these visas as mandatory.” Aker PI Mot. 53. Even if this Court were to look
past the fact that the Aker plaintiffs failed to assert standing, this claim is independently
nonjusticiable. See Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 499 (1867); cf. Citizens for
Responsibility & Ethics in Washington v. Trump, 302 F. Supp. 3d 127, 139 (D.D.C. 2018),
aff’d,924 F.3d 602 (D.C. Cir. 2019) (recognizing that “Johnson can be fairly read to suggest that
a Take Care Clause claim is outright non-justiciable”). Adjudicating such a claim would express a
“lack of the respect due” to the Nation's highest elected official, Baker v. Carr, 369 U.S. 186, 217
(1962), by assuming judicial superintendence over the exercise of Executive power that the Clause
commits to the President. Indeed, the Supreme Court recognized long ago that “the duty of the
President in the exercise of the power to see that the laws are faithfully executed” “is purely
executive and political,” and not subject to judicial direction. Johnson, 71 U.S. (4 Wall.) at 499.
No court has ever taken that step, and there is no basis for entering those uncharted constitutional
waters here. The Take Care Clause falls under “the general principles which forbid judicial
interference,” and the Supreme Court recognized that a claim to restrain executive action through
this clause was not only “without a precedent,” but that there was “much weight against it.” Id. at
499-500.
Plaintiffs cite one case in support of their Take Care Clause argument: Angelus Milling Co.
v. Comm’r of Internal Revenue, 325 U.S. 293 (1945), for the idea that the President’s “invocations
of dispensing power are judicially enforceable.” Aker PI Mot. 53. But that case does not mention
the Take Care Clause at all, and is instead a case involving a suit for a refund of processing taxes
paid under the Agricultural Adjustment Act of 1933. Plaintiffs insist that they have a plausible
claim for relief under the Clause, but cite no cases setting out what is required to state a claim or
grant relief under the Clause, because no such cases exist.
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11.

The Aker Plaintiffs fail to make a cognizable claim of a Fifth
Amendment procedural-due-process violation.

The Aker plaintiffs’ assertion of a Fifth Amendment Due Process violation similarly fails
as a matter of law. 12 See Aker PI Mot. 54. The plaintiffs in Aker include both foreign nationals
outside of the United States seeking a diversity visa to enter the country and lawful permanent
residents inside the United States who are challenging the Proclamations on the grounds that it
purportedly prevents family members or spouses from entering the country. Neither group of
plaintiffs may properly assert a procedural-due-process claim because, as a matter of law, neither
group can identify any liberty or property interest that they purportedly have been deprived of
“without due process of law.” U.S. Const. amend. V. The procedural component of the Due
Process Clause does not protect everything that might be described as a “benefit.” Town of Castle
Rock, Colo. v. Gonzales, 545 U.S. 748, 756 (2005). Rather, to have a protected interest in a benefit,
a person must have more than an abstract need or desire and “more than a unilateral expectation”
of it; the person must have a “legitimate claim of entitlement to it.” See id. (citations and quotations
omitted). Because none of the Plaintiffs can assert a legitimate claim of entitlement to admission
into the country either for themselves or for a spouse or family member, they fail to state a
cognizable procedural-due-process claim. Even if plaintiffs could identify a constitutionally
protected interest, their claim would still fail because they cannot identify any process that they
were purportedly entitled to before the Proclamation was issued.
The Fifth Amendment to the United States Constitution provides that “No person shall ...
be deprived of life, liberty, or property, without due process of law.” U.S. Const. amend. V. The
first inquiry in every procedural-due-process challenge is whether the plaintiff was deprived of a

12

The Court has ordered the government to address the Panda plaintiffs’ due process claims in a
separate, subsequent brief.
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protected interest in “liberty” or “property.” Gen. Elec. Co. v. Jackson, 610 F.3d 110, 117 (D.C.
Cir. 2010). “Only after finding the deprivation of a protected interest do[es] [the Court] look to see
if the government’s procedures comport with due process ... .” Id. (quoting Amer. Mfrs. Mut. Ins.
v. Sullivan, 526 U.S. 40, 59 (1999)); see also See Kerry v. Din, 135 S. Ct. 2128, 2132 (2015)
(opinion of Scalia, J.) (“The first question that we must ask, then, is whether the denial of Berashk’s
visa application deprived Din of any of these interests”). To establish a liberty or property interest,
Plaintiffs must demonstrate that the Constitution or a federal or state statute grants them a protected
right. Doe v. U.S. Dep’t. of Justice, 753 F.2d 1092, 1124 (D.C. Cir. 1985).
None of the Plaintiffs outside of the United States have a liberty or property interest in
obtaining a diversity visa because the Fifth Amendment does not apply to them. VerdugoUrquidez, 494 U.S. 259, 269 (1990); see Agency for Int’l Dev. v. All. for Open Soc’y Int’l, Inc.,
140 S. Ct. 2082, 2086 (2020) (recognizing that “it is long settled as a matter of American
constitutional law that foreign citizens outside U.S. territory do not possess rights under the U. S.
Constitution”). As a result, an applicant for initial entry “has no constitutionally cognizable liberty
interest in being permitted to enter the United States.” Rafeedie v. I.N.S., 880 F.2d 506, 520 (D.C.
Cir. 1989). Such an applicant does not have a liberty or property interest in a visa or even “a
constitutionally-protected interest in the procedures by which such visas are obtained.” Tingzi
Wang v. United States Citizenship & Immigration Servs., 375 F. Supp. 3d 22, 41 (D.D.C. 2019)
(citing Smirnov v. Clinton, 806 F. Supp. 2d 1, 12 (D.D.C. 2011), aff’d., 487 F. App’x 582 (D.C.
Cir. 2012)). This case law disposes of the claims brought by the Aker plaintiffs outside the United
States. See Rafeedie, 880 F.2d at 520; Wang, 375 F. Supp. 3d 22, 41.
Likewise, the Aker plaintiffs inside the United States are also unable to bring a due-process
challenge to the Proclamation. Courts have rejected the claim that individuals in the United States
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have a due-process right to have their noncitizen family members receive a visa to enter and reside
in the United States. See Din, 135 S. Ct. at 2135; Gebhardt v. Nielsen, 879 F.3d 980, 988 (9th Cir.
2018) (“As we have said before, the generic right to live with family is ‘far removed’ from the
specific right to reside in the United States with non-citizen family members.”); Emami v. Nielsen,
365 F. Supp. 3d 1009, 1022 (N.D. Cal. 2019) (dismissing plaintiffs’ due-process challenge to
Presidential proclamation based on an alleged right to the “integrity of the family unit”). The D.C.
Circuit has long recognized that a U.S. citizen has no constitutional rights violated by the
deportation of his or her spouse. See Swartz v. Rogers, 254 F.2d 338, 339 (D.C. Cir. 1958).
“[W]hile the Constitution protects individual’s right to marry and the marital relationship, these
constitutional rights are not implicated when a spouse is removed or denied entry to the United
States.” Singh v. Tillerson, 271 F. Supp. 3d 64, 71 (D.D.C. 2017); see also Escobar v. I.N.S., 700
F. Supp. 609, 612 (D.D.C. 1988) (“it is well settled that a citizen spouse has no constitutional right
to have his or her alien spouse enter or remain in the United States”).
Here, none of the Aker plaintiffs inside the United States have a protected constitutional
interest that would enable them to challenge the Proclamation. According to their FAC and TRO/PI
Motion, only three of the 149 named Plaintiffs are currently in the United States (Utkirbek
Abdumominov, Laila Faizi Sohail, and Oleg Kamanev). See Aker PI Mot. 16-26, Exhibits A–O;
Aker Compl., ¶¶ 23-674. Of these three, evidence is offered in the form of a declaration for only
one: Plaintiff Oleg Kamanev. See Aker PI Mot., Exhibit E. Facts are merely asserted for the other
two Plaintiffs in the FAC, with no evidence to support the assertions. See Aker Compl., ¶¶ 75-82,
101-110.
Plaintiffs Abdumominov, Sohail, and Kamanev seek to assert due-process claims with
respect to their respective spouses. See Aker Compl., ¶¶ 75-82, 101-10, 111-21. But even a U.S.
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citizen has no protected constitutional interest in the admission of his or her spouse into the
country. See, e.g., Singh, 271 F. Supp. 3d at 71; Escobar, 700 F. Supp. at 612. These plaintiffs,
who are lawful permanent residents, have no basis for asserting any claim greater than that of a
U.S. citizen. As a result, they are also unable to assert a protected constitutional interest in the
admission of their respective spouses into the country.
Plaintiffs Abdumominov and Kamanev also seek to assert due-process claims on behalf of
their respective children. But the facts alleged in their FAC and TRO/PI motion give this Court no
basis to rule in their favor. First, they state that “On April 24th, 2020, Plaintiff Oleg Kamanev and
his children came into the U.S via Miami, Florida and received LPR status without Plaintiff
Viktoriia Grozeva.” Aker Compl., ¶ 121. But their TRO/PI motion states that “[d]ue to the
proclamation, the dependent visas for Mr. Kamanev’s wife and children were cancelled even after
they had been ready for visa issuance.” Aker PI Mot. 19. The motion cites Kamanev’s declaration
in Exhibit E for this, but the declaration does not state that his children’s visa was cancelled and
does not indicate that they remain outside of the United States. Aker PI Mot., Ex. E. At any rate,
these contradictory “facts” are at best inconsistent and are devoid of sufficient details of the
children, such as their ages. Aker PI Mot. 20 (indicating that the children are “young.”). As for
Plaintiff Abdumominov, no declaration or other proof supports the assertion in the FAC that his
“young” children remain outside of the United States. Aker Compl., ¶ 82.
The D.C. Circuit has found that “a parent does not have a constitutionally protected liberty
interest in the companionship of a child who is past minority and independent.” Butera v. District
of Columbia, 235 F.3d 637, 656 (D.C. Cir. 2001); see, e.g., Udugampola v. Jacobs, 795 F. Supp.
2d 96, 105 (D.D.C. 2011) (“The applicant’s daughter’s interest in maintaining a relationship with
her father in the United States is therefore not a recognized protected constitutional interest”); Al-
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Aulaqi v. Obama, 727 F. Supp. 2d 1, 27-28 (D.D.C. 2010) (recognizing that there “are many
reasons why courts have been reluctant to extend procedural due process protections to the
relationship between a parent and his adult child”). Plaintiffs Abdumominov and Kamanev fail to
meet their burden and provide no proof to indicate that their children are anything but “past
minority and independent,” and Plaintiff Kamanev provides contradictory facts questioning the
veracity of his claim that his children are actually outside the United States. Thus, the plaintiffs’
due-process claim fails as a matter of law.
Plaintiffs argue that they have a proper basis for asserting a due-process claim because “by
failing to comply with the APA … the procedural due process rights of the Plaintiffs have been
violated.” Aker PI Mot. 54. They further contend that the Department of State’s suspension of visa
services is a “violation of the due process clause” because it “has not provided any notice or
meaningful opportunity to comment on its application of the Presidential Proclamations.” Their
due-process claim is duplicative—it refers to Plaintiffs alleged cause of action based on an APA
violation and dresses it up as a constitutional claim. They conflate the notice-and-comment
provisions of the APA with Fifth Amendment due-process requirements without citing a case to
support the proposition that they are entitled to due process in the first place. Thus, Plaintiffs’
assertions amount to nothing more than their “unilateral expectation” that their family members
would be able to enter the country on an immigrant visa. See Castle Rock, 545 U.S. at 756.
In sum, none of the Plaintiffs can plead a liberty or property interest with respect to the
admission of their spouse or family member. As a result, their procedural-due-process claims fail
as a matter of law. See Singh, 271 F. Supp. 3d at 71.
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12.

The Aker Plaintiffs fail to make a cognizable claim of an equal
protection violation under the Fifth Amendment.

The Aker plaintiffs also assert an equal-protection claim under the Fifth Amendment. 13
As a threshold matter, the Fifth Amendment does not apply to aliens outside the United
States. See Verdugo-Urquidez, 494 U.S. at; Open Soc’y, 140 S. Ct. 2082, 2086; see also, Legal
Assistance for Vietnamese Asylum Seekers v. Dep’t of State, Bureau of Consular Affairs, 104 F.3d
1349, 1354 (D.C. Cir. 1997) (recognizing that under Verdugo-Urquidez an “equal protection claim
must be asserted, if at all, by the citizen sponsors of the migrants”). Thus, the only Plaintiffs who
could even potentially assert an equal-protection challenge to the Proclamation would be the three
Aker plaintiffs who are lawful permanent residents inside the United States. But because none of
these three plaintiffs are petitioning on behalf of a spouse or family, see Aker Compl., ¶¶ 75-82,
101-110, 111-121, they lack any basis for asserting a constitutional claim. See Hawaii, 138 S. Ct.
at 2419 (“although foreign nationals seeking admission have no constitutional right to entry, this
Court has engaged in a circumscribed judicial inquiry when the denial of a visa allegedly burdens
the constitutional rights of a U.S. citizen.”).
Separate and apart from this threshold argument, an equal-protection challenge by the three
Aker plaintiffs inside the United States fails because none of them assert that they have been treated
differently than similarly situated individuals. See Nat. Res. Def. Council v. Wheeler, 955 F.3d 68,
76 (D.C. Cir. 2020). Plaintiffs claim that the State Department’s suspension of visa processing to
“immigrants in the Diversity Visa program who [sic] consular process from abroad while
simultaneously continuing to issue visas to immigrants in the Diversity Visa program inside the
United States, through the process of adjustment of status” violates equal protection. Aker PI Mot.

13

The Court has ordered the Government to address the Panda plaintiffs’ equal protection claim
in a separate, subsequent brief.
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55. But those two groups are not similarly situated. For a DV lottery selectee to be eligible for
adjustment of status, the alien must be already present in the United States, must be eligible to
receive an immigrant visa, and must be admissible for permanent residence. See 8 U.S.C. § 1255.
A DV lottery selectee in this situation does not need to appear at a U.S. consular post nor have his
or her application processed by a consular officer. Plaintiffs’ claim thus fails under this analysis.
Moreover, none of the three Aker plaintiffs inside the United States are in this situation. Plaintiff
Abdumominov, Plaintiff Sohail, and Plaintiff Kamanev all received immigrant visas through a
consular process from abroad, sought admission into the country as a DV immigrant visa holder,
and then moved to the United States. Aker Compl., ¶¶ 77-78, 107-108, 118-121.
Even if the Plaintiffs could raise an equal-protection challenge to the Proclamation, such a
challenge would be reviewed under the rational-basis standard. See Hawaii, 138 S. Ct. at 2420
(assuming, without deciding, that if Court could review the Presidential Proclamation then that
review would be under the rational-basis standard). In the absence of any claim of distinction
having been made based on “race, alienage, or natural origin”—and none is asserted in this
litigation—“[t]he general rule is that legislation is presumed to be valid and will be sustained if
the classification drawn by the statute is rationally related to a legitimate state interest.” City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985) (analyzing the Equal Protection Clause
of the Fourteenth Amendment). Under this standard, the Court “hardly ever strikes down a policy
as illegitimate … .” Hawaii, 138 S. Ct. at 2420. This is because rational-basis review requires the
challenger to show that the statute or policy is not a rational means of advancing a legitimate
government purpose. Hettinga v. United States, 677 F.3d 471, 478–79 (D.C. Cir. 2012); see also
Williamson v. Lee Optical of Oklahoma Inc., 348 U.S. 483, 487-88 (1955) (“It is enough that there
is an evil at hand for correction, and that it might be thought that the particular legislative measure
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was a rational way to correct it”). A plaintiff alleging an equal-protection violation must plead
facts that establish that there is not “any reasonable conceivable state of facts that could provide a
rational basis for the classification.” Hettinga, 677 F.3d at 479. And, in considering a constitutional
challenge to a Presidential proclamation supported by a legitimate purpose, the Supreme Court has
instructed that one should not look behind the proclamation to consider statements for evidence
that the legitimate purpose of the proclamation is pretextual. See Hawaii, 138 S. Ct. at 2417-2418,
2420.
The Proclamations are supported by several legitimate and rational bases. See Nguyen,
2020 WL 2527210, at *2. The Proclamations were issued in large part to address the rising
unemployment rate caused by the COVID-19 virus and the policies that have been put in place to
mitigate the spread of the virus that have impacted the labor market and the U.S. economy. 85 Fed.
Reg. 38,263. The President determined that “without intervention, the United States faces a
potentially protracted economic recovery with persistently high unemployment if labor supply
outpaces labor demand.” Id. In addition to these labor impacts, the original April 22 Proclamation
that was extended by the June 22 Proclamation addresses other harms. First, “introducing
additional permanent residents when our healthcare resources puts strain on the finite limits of our
healthcare system … .” 85 Fed. Reg. 23,441. Second, the Proclamations recognize burdens abroad
on the State Department and the need to “conserve critical State Department resources so that
consular officers may continue to provide services to United States citizens abroad.” Id.
*

*

*

In sum, Plaintiffs cannot demonstrate a substantial likelihood of success on the merits.
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B.

Plaintiffs fail to demonstrate that they suffer from any immediate or future
irreparable harm that is attributable to the Presidential Proclamations.

A party moving for a preliminary injunction must demonstrate that he or she is “likely to
suffer irreparable harm in the absence of preliminary relief.” Abdullah v. Obama, 753 F.3d 193,
197 (D.C. Cir. 2014); Wisconsin Gas Co. v. F.E.R.C., 758 F.2d 669, 674 (D.C. Cir. 1985) (per
curiam) (“The basis for injunctive relief in the federal courts has always been irreparable harm and
inadequacy of legal remedies”) (citations and quotations omitted); see, e.g., 12 Percent Logistics,
Inc. v. Unified Carrier Registration Plan Bd., 280 F. Supp. 3d 118, 122 (D.D.C. 2017) (applying
Wisconsin Gas). A court may not issue “a preliminary injunction based only on a possibility of
irreparable harm . . . [since] injunctive relief [i]s an extraordinary remedy that may only be
awarded upon a clear showing that the plaintiff is entitled to such relief.” Winter, 555 U.S. at 22
(emphasis added).
The “standard for irreparable harm is particularly high in the D.C. Circuit.” Fisheries
Survival Fund v. Jewell, 236 F. Supp. 3d 332, 336 (D.D.C. 2017). If a party makes no showing of
imminent irreparable injury, the Court may deny the motion for injunctive relief without
considering the other factors. CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747
(D.C. Cir. 1995); Wisconsin Gas Co., 758 F.2d at 674 (explaining that because movants could not
establish irreparable harm, the court need not address any of the other applicable factors).
The Gomez family-based visa plaintiffs assert that “separation from one’s family
constitutes irreparable harm, because no legal remedy can compensate for the loss of the
opportunity to live with and care for one’s close family members.” Gomez PI Mot. 39. But
Plaintiffs fail to acknowledge the significant backlog of family-based immigrant visa categories
attributable to the annual limit on aliens who may immigrate each fiscal year as relatives of U.S.
citizens and legal permanent residents as established by Congress and the lengthy and multi-step
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immigrant-visa administrative process—none of which is caused by the Proclamations. See, e.g.,
8 U.S.C. § 1151(a)(1). Further, Plaintiffs fail to make any showing that their alleged harm is “both
certain and great” 14 and they “provide no support for their argument that the prospect of family
separation constitutes irreparable harm.” Feng Wang v. Pompeo, 354 F. Supp. 3d 13, 26 (D.D.C.
2018). Gomez plaintiffs primarily rely on Hernandez v. Sessions, 872 F.3d 976, 996 (9th Cir. 2017)
for the proposition that a court may consider “indirect hardship to [immigrants’] friends and family
members.” Gomez PI Mot. 40. But Hernandez was analyzing the public interest served by granting
an injunction, see 872 F.3d at 996, not whether any indirect familial hardship can rise to the level
of irreparable harm. Accordingly, “Plaintiffs have not carried their considerable burden of
demonstrating irreparable harm.” Feng Wang, 354 F. Supp. 3d at 26.
The Gomez employer plaintiffs allege that Proclamation 10052 will cause irreparable harm
“because without nonimmigrant workers, these Plaintiffs will suffer financial and reputational
harm which no legal remedy is available.” Gomez PI Mot. 41. Two points show that argument to
be unsound. First, on August 12, 2020, the State Department posted guidance on its website
regarding the national interest exceptions to Presidential Proclamations 10014 and 10052 that may
be available, including exceptions for certain workers seeking entry into the United States in H1B, H-2B, L-1 and J-1 nonimmigrant statuses. Under this guidance, nonimmigrant workers in these
nonimmigrant worker visa categories may request an exception to the Proclamations in order to
travel

to

the

United

States

to

work

for

their

petitioning

employers.

See

https://travel.state.gov/content/travel/en/News/visas-news/exceptions-to-p-p-10014-10052suspending-entry-of-immigrants-non-immigrants-presenting-risk-to-us-labor-market-during-

14

Again, Plaintiffs have provided no evidence that a consular officer will make a positive
determination regarding the merits of their visa application.
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economic-recovery.html (last visited Aug. 18, 2020). For instance, the beneficiary of an H-1B
nonimmigrant worker petition who requests travel to the United States “to resume ongoing
employment in the United States in the same position with the same employer and visa
classification” may be eligible for a national-interest exception to the Proclamations. Id. The
website provides similar guidance for applicants seeking H-2B, L-1, and J-1 nonimmigrant visas
to enter the United States and advises that “[t]ravelers who believe their travel falls into one of
these categories or is otherwise in the national interest may request a visa application appointment”
and “a decision will be made at the time of the interview as to whether the traveler has established
that they are eligible for a visa pursuant to an exception.” Id. As the nonimmigrant workers the
Gomez employer plaintiffs seem to represent have this potential administrative remedy available
to them for which they have not yet exhausted, they cannot plausibly argue that at this point, they
suffer from an immediate irreparable injury.
Second, it is “well settled that economic loss does not, in and of itself, constitute irreparable
harm.” Wisconsin Gas Co., 758 F.2d at 674. “Recoverable monetary loss may constitute
irreparable harm only where the loss threatens the very existence of the movant’s business.” Id.
(internal citation omitted). Here, besides their purported financial losses, the various Gomez
employer plaintiffs claim that the “very existence … [of the] organization is threatened by the
Proclamations,” along with reputational damage, loss of growth, and inability to satisfy contractual
obligations. See, e.g., Gomez PI Mot. 42. But these are mere assertions made with no substantiating
record evidence. So these “[b]are allegations of what is likely to occur are of no value.” Dallas
Safari Club v. Bernhardt, No. 19-CV-03696-APM, 2020 WL 1809181, at *5 (D.D.C. Apr. 9, 2020)
(citations omitted). And, the plaintiffs make no mention of any attempts to mitigate their purported
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harms by seeking to fill employment opportunities with U.S. workers. Thus, plaintiffs’ claims of
purported irreparable injury to any business or reputation are purely conjectural.
Finally, Powertrunk’s claim that the Proclamation will cause irreparable harm because it
will not be able to satisfy contractual obligations fares no better. See Martin Decl. First, if the
foreign national that Powertrunk seeks to employ in nonimmigrant status believes he may qualify
for a national-interest exception, he may request a visa appointment on that basis. Second, the
declaration from Powertrunk includes a letter from NJ Transit addressed to the U.S. embassy in
Spain that mentions the business relationship between the company and the transit authority. See
Martin Decl. But without any substantiated information about the terms of the contract between
Powertrunk and NJ Transit, nothing in the letter speaks to any failure on Powertrunk’s part to
satisfy its contractual obligations, nor does it mention any attempt by the company to fill
employment positions with U.S. workers. This is not enough to demonstrate immediate irreparable
injury in this Circuit.
In sum, the family and non-immigrant visa plaintiffs have failed to meet their burden of
demonstrating “a clear showing” of imminent irreparable injury connected to the Proclamations,
so the Court can deny their motion without considering the other factors.
C.

Considerations of irreparable harm and the equities favor the Government.

The party seeking a PI must show that the balance of equities tips in his favor and that the
injunction is in the public interest. Winter, 555 U.S. at 20. The Court “‘should pay particular regard
for the public consequences’” of injunctive relief. Id. at 24 (quoting Weinberger v. RomeroBarcelo, 456 U.S. 305, 312 (1982)). These factors strongly favor the government.
If this Court were to set aside two lawful Presidential Proclamations issued to address a
specific threat to the American workforce during a time of national emergency, the negative
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repercussions for the public would be great and irreversible. There is a significant injury in the
Courts curtailing the President’s flexibility in addressing this global crisis. And as set out in the
Proclamations, national unemployment claims have reached “historic levels.” 85 Fed. Reg. at
23,441. American workers who are already “at the margin between employment and
unemployment” are “likely to bear the burden of excess labor supply disproportionately.” Id.
Continued immigration at the normal rate during this critical time of economic recovery would
threaten the ability of those American workers to secure employment. Id. at 23,442. The American
public interest—as opposed to the various private and corporate interests of the various plaintiffs—
is properly served by permitting the Executive Branch to protect American workers.
The injury of an injunction would be irreparable. While Plaintiffs dismiss the harm to
American workers who bear the burden of immigration at a time of a glutted labor market as no
good reason to deny visas to the plaintiffs, an injunction of these Proclamations would allow these
identified harms to endure. 15
D.

There is no basis in law or equity for entry of an injunction that would apply
to U.S. consular posts worldwide.

If the Court determines that emergency injunctive relief is warranted, the Court should
reject Plaintiffs’ request for an injunction that would apply to U.S. consular posts worldwide. Such
relief is inappropriate for three reasons.

15

Most glaringly, the Gomez plaintiffs refuse to acknowledge any balance of interests between the
parties. In the Gomez plaintiffs’ “Supplemental Motion for Preliminary Injunction,” ECF No. 66,
they urge this Court to enjoin the State Department’s suspension of routine visa services due to
COVID-19. Id. at 7. They have also moved to amend the complaint to challenge this safety
measure. ECF No. 76. The State Department’s suspension of routine visa services due to COVID19, however, is meant to protect foreign-service employees and their families located all over the
world. See Marwaha Decl., ¶ 8.
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First, Article III requires that a “remedy must be tailored to redress the plaintiff’s particular
injury.” Gill v. Whitford, 138 S. Ct. 1916, 1934 (2018). Allowing a party to challenge policies
“apart from any concrete application that threatens imminent harm to [their] interests” would “fly
in the face of Article III’s injury-in-fact requirement.” Summers v. Earth Island Inst., 555 U.S.
488, 494 (2009). Likewise, injunctions that go beyond Plaintiffs’ own injuries exceed the power
of a court sitting in equity, which must limit injunctions to “be no more burdensome to the
defendant than necessary to provide complete relief to the plaintiffs.” Madsen v. Women’s Health
Ctr., Inc., 512 U.S. 753, 765 (1994). “[T]he purpose of” preliminary equitable relief “is not to
conclusively determine the rights of the parties, but to balance the equities as the litigation moves
forward.” Trump v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2087 (2017). Courts thus
“need not grant the total relief sought by the applicant but may mold [their] decree to meet the
exigencies of the particular case.” Id.; U.S. Ass’n of Reptile Keepers, Inc. v. Jewell, 106 F. Supp.
3d 126, 129 (D.D.C. 2015), aff’d sub nom. U.S. Ass’n of Reptile Keepers, Inc. v. Zinke, 852 F.3d
1131 (D.C. Cir. 2017) (“the Court has not finally determined that the [action] is unlawful,” so “the
need for narrow tailoring ... is particularly important,” and any “injunction should be limited in
scope to protect only” parties). That is especially true if this Court were to find that the plaintiffs
in these consolidated cases are substantially likely to prevail on some, but not all of their claims.
For example, if the Court finds that only the plaintiffs’ APA claims challenging State Department
action are substantially likely to be meritorious, then there is no basis for this Court to enjoin the
Proclamations. Relief from the APA claims should not encumber the President’s response to the
extreme economic disruption caused by a national emergency. Otherwise, a universal injunction
would be disproportionate and unwarranted given the fact that this Court can provide sufficient
interim relief narrowly tailored to the circumstances.
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Second, the APA does not authorize relief beyond the parties before the Court. It provides
only that a court may “hold unlawful and set aside agency action.” 5 U.S.C. § 706(2). In this case,
of course, as mentioned above, Plaintiffs challenge not “agency action” but a lack thereof—so
there is plainly no APA-grounded basis for broad relief. In any event, nothing in section 706(2)’s
text specifies whether challenged agency action, if found invalid, should be set aside on its face or
as applied to the individuals. In the absence of a clear statement in the APA that it displaces
traditional rules of equity, the Court should adopt the narrower reading. See Virginia Soc’y for
Human Life v. FEC, 263 F.3d 379, 393 (4th Cir. 2001) (“Nothing in the language of the APA . . .
requires us to exercise such far-reaching power.”). Indeed, the APA further provides that in the
absence of a special statutory review provision, the proper “form of proceeding” under the APA
is a traditional suit for declaratory or injunctive relief. See 5 U.S.C. § 703. But declaratory and
injunctive remedies are equitable in nature, and, as discussed, equitable relief traditionally has
been limited to determining the rights of the parties before the court.
It is true that Nat’l Min. Ass’n v. U.S. Army Corps of Engineers, 145 F.3d 1399, 1409-10
(D.C. Cir. 1998), holds that “[w]hen a reviewing court determines that agency regulations are
unlawful, the ordinary result is that the rules are vacated—not that their application to the
individual [plaintiffs] is proscribed.” But that case involved a final judgment on the merits, and it
did not purport to establish a categorical rule for final judgments, let alone preliminary injunctions.
And Plaintiffs here do not identify any regulation that they wish to challenge. Moreover, the APA’s
very reference to actions for “declaratory judgments” makes clear that no injunction—much less
a universal injunction—is in any sense compelled by the APA when agency action is held
unlawful. See H.R. Rep. No. 1980, 79th Cong., 2d Sess. 42 (1946).
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Finally, a universal injunction cannot be justified by the fact that the Gomez plaintiffs have
included class claims in their complaint. Such a standard disregards key protections provided by
Fed. R. Civ. P. 23 and “would justify nationwide injunctions in every putative class action, contrary
to law.” Doe #1, 944 F.3d at 1229 (Bress, J., dissenting). It also “shortcircuits the procedures for
class certification by giving thousands of persons not before the court the relief that the class
certification process is designed to evaluate.” Id. at 1228-29. This is why the traditional rule is that
“injunctive relief should be no more burdensome to the defendant than necessary to provide
complete relief to the plaintiffs.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979). And in this
Circuit, “injunction[s] must be narrowly tailored to remedy the specific harm shown.” Aviation
Consumer Action Project v. Washburn, 535 F. 2d 1010, 108 (D.C. Cir. 1976); see also Gulf Oil
Corp. v. Brock, 778 F.2d 834, 842–43 (D.C. Cir. 1985) (injunction overbroad where it prohibited
disclosure not only of plan in question but also of all “substantially similar” documents). Here,
universal relief is not required to remedy the claims of the plaintiffs in this case, and providing
them with universal relief at this stage is inappropriate. See, e.g., Garnett v. Zeilinger, 301 F. Supp.
3d 199, 205 n.4 (D.D.C. 2018) (collecting cases and noting that “it is not clear that [a c]ourt can
or should issue class-wide injunctive relief without a certified class”).
Thus, if this Court grants Plaintiffs any relief, it should be limited to the named plaintiffs.
CONCLUSION
The Court should deny all PI motions before it because none can satisfy any of the
requirements necessary for the extraordinary relief they seek. At most, the Court should grant only
limited relief.
Dated: August 18, 2020

Respectfully submitted,
ETHAN P. DAVIS
Acting Assistant Attorney General, Civil
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DECLARATION OF BRIANNE MARWAHA

I, Brianne Marwaha, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746:
1. I am employed by the U.S. Department of State as the Division Chief in the Immigration
and Employment Division, Office of Field Operations of the Visa Office, Bureau of
Consular Affairs. The Field Operations Office supports and monitors visa operations at
Foreign Service posts around the world, provides updated guidance to our posts regarding
changes in visa policy, and oversees the Visa Office's web unit, which maintains visarelated content on CA's public-facing website, travel.state.gov.
2. In that capacity, I have knowledge that the Department of State suspended all routine visa
services worldwide on March 20, 2020, due to the COVID-19 pandemic. The suspension
of routine visa services included the scheduling of immigrant and diversity visas by the
National Visa Center (NVC) and Kentucky Consulate Center (KCC), as well as the
cancellation of visa appointments at consular posts worldwide. Thereafter, posts
continued to provide mission critical or emergency services to the extent they were able
to do so. The Department includes as "mission critical or emergency services" the
processing of certain non-immigrant visas such as diplomatic and official visas, H-2 visas
associated with food supply, certain medical professionals, air and sea crew and medical
emergencies. Immigrant visas considered "mission critical" include cases in which an
applicant is not protected by the Child Status Protection Act and is at risk of losing
eligibility for a visa in his or her current category ("age-out" cases), spouses and
unmarried children of U.S. citizens, as well as visas for adopted children, Afghan and
Iraqi Special Immigrant visas, certain medical professionals, and medical emergencies.
3. I am also familiar with the Presidential Proclamation Suspending Entry ofimmigrants
Who Present Risk to the U.S. Labor Market During the Economic Recovery Following
the COVID-19 Outbreak, which was signed by the President on April 22 and was
effective as of 11:59 p.m. EDT on Thursday, April 23 (Presidential Proclamation 10014).
On April 23, the Department of State issued a notice regarding Presidential Proclamation
10014 on its website, travel.state.gov, available at

https ://travel. state. gov/content/travel/en/News/visas-news/Proclamation-SuspendingEntry-of-Immigrants-Who-Present-Risk-to-the-US-labor-market.html. That notice
explained that the "proclamation provides exceptions to its restrictions
for certain categories of immigrants, including: certain healthcare professionals, aliens
seeking to enter the United States pursuant to an EB-5 investor visa, spouses and children
(categories IR2, CR2, IR3, IH3, IR4, IH4) ofU.S. citizens, members of the United States
Armed Forces and any spouse and children of a member of the United States Armed
Forces, and aliens seeking to enter the United States pursuant to an Afghan and Iraqi
Special Immigrant Visa." The notice was updated on or about July 14, 2020 to clarify
that cases involving a child applicant who may age out may be considered for a national
interest exception." The notice further informed the public that "[r]outine visas services
have been suspended at U.S. posts worldwide, but as resources allow, embassies and
consulates will continue to provide emergency and mission critical visa services for
applicants who are not subject to this presidential proclamation."
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4. I am also familiar with Presidential Proclamation Suspending Entry oflmmigrants and
Nonimmigrants Who Present Risk to the U.S. Labor Market During the Economic
Recovery Following the COVID-19 Outbreak, which was signed by the President on
June 22 and was effective as of 12:01 a.m. EDT on Wednesday, June 24 (Presidential
Proclamation 10052). On June 23, the Department of State issued a notice regarding
Presidential Proclamation 10052 on its website, available at
https:/ /travel. state. gov/content/travel/en/News/visas-news/proclamation-suspendingentry-of-immigrants-and-nonimmigrants-who-present-risk-to-the-US-labor-marketduring-the-economic-recovery-fo llowing-the-COVID-19-outbreak.html. That notice
explained that Presidential Proclamation 10014 had been extended through December 31 ,
2020. The notice also informed the public that "[r]outine visas services continue to
be suspended at U.S. posts worldwide as a result of the COVID pandemic, but as
resources allow, embassies and consulates may continue to provide emergency and
mission-critical visa services."
5. On July 14, 2020, the Department issued a notice regarding the phased resumption of
routine visa services on a post-by-post basis. The notice, which is available at
https://travel. state. gov/content/travel/en/News/visas-news/phased-resumption-routinevisa-services.html, explained that "U.S. Embassies and Consulates have continued to
provide emergency and mission-critical visa services since March and will continue to do
so as they are able. As post-specific conditions improve, our missions will begin
providing additional services, culminating eventually in a complete resumption of routine
visa services." The notice referred the public to "each individual U.S. Embassy or
Consulate' s website for information regarding operating status and which services it is
currently offering" and advised applicants with an urgent need to travel to "follow the
guidance provided on their nearest embassy or consulate' s website to request an
emergency appointment."
6. On August 12, 2020, the Department issued a notice regarding national interest
exceptions to Presidential Proclamations (10014 & 10052) on its website, available at
https://travel. state. gov/content/trave l/en/News/visas-news/exceptions-to-p-p-10014-

10052-suspending-entry-of-immigrants-non-immigrants-presenting-risk-to-us-labormarket-during-economic-recovery.html. The notice explained that"[u]ntil complete
resumption of routine visa services, applicants who appear to be subject to entry
restrictions under P.P. 10014, P.P. 10052, and/or regional-focused Presidential
Proclamations related to COVID-19 (P.P. 9984, 9992, 9993, 9996, and/or 10041) might
not be processed for a visa interview appointment unless the applicant also appears to be
eligible for an exception under the applicable Proclamation(s)." This notice instructed
applicants who believe that they may qualify for a national interest exception or other
exception to follow the instructions on the nearest U.S. Embassy or Consulate's website
regarding procedures necessary to request an emergency appointment and should provide
specific details as to why they believe they may qualify for an exception. The notice
further provided that "[w]hile a visa applicant subject to one or more Proclamations
might meet an exception, the applicant must first be approved for an emergency

.
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appointment request and a final determination regarding visa eligibility will be made at
the time of the visa interview."
7. While an applicant who believes he or she may qualify for a national interest exception
(''NIE") may request a visa application appointment as explained in paragraph 6 above,
potential eligibility for an NIE does not render a case "mission critical." Posts that
remain unable to resume routine visa services may schedule, as local resources and
conditions allow, those cases deemed "mission critical." As posts are able to expand visa
services, they may schedule cases in which an applicant seeks an NIE but is not
considered "mission critical."
8. Numerous factors have impacted posts' ability to resume routine visa services worldwide,
including restrictions imposed by the host country government. These restrictions
include, for example, limits on public gatherings, which have forced posts to drastically
reduce appointment capacity. Other obstacles to the resumption of routine visa services
include mandatory quarantines and restrictions on public movement. In addition, many
posts' staffing levels have been affected by employees' illness, absence to care for family
members diagnosed with COVID-19, or mandatory quarantine after possible exposure to
the virus. The initial worldwide suspension of routine visa services and the limited
capacity of posts to resume services have resulted in a significant demand for visa
appointments. For example, Santo Domingo currently has 19,220 immediate relative and
family-preference immigrant visa cases awaiting to be scheduled. Dhaka has 12,260
immediate relative and family-preference case that are ready to be scheduled; neither post
is able to schedule cases in August or September as country conditions do not allow for
the safe resumption of visa services. Despite these restrictions, the Department is
committed to processing visa services that are deemed "mission critical" and/or which are
excepted from Presidential Proclamations 10014 and 10052. The above-referenced
notices make clear that applicants who are subject to Presidential Proclamation 10014
and/or Presidential Proclamation 10052 who believe that they may qualify for an
exception, including a national interest exception, may request a visa application at the
closest Embassy or Consulate. If, due to the ongoing impacts of the COVID-19
pandemic, as determined on a post-by-post basis, that Embassy or Consulate has not

resumed routine visa services, the applicant may request an emergency appointment if the
applicant has an urgent need to travel and believes that he or she is excepted from
Presidential Proclamations 10014 and 10052.

I declare under the penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is true
and correct to the best of my knowledge.

August 18, 2020

anne Marwaha, Division Chief
Immigration and Employment Division
Office of Field Operations, Visa Office
Bureau of Consular Affairs
United States Department of State
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DECLARATION OF REBECCA AUSTIN

I, Rebecca Austin, hereby declare under penalty of perjury pursuant to 28 U.S.C. § 1746:
1. I am employed by the U.S. Department of State as the Assistant Director of the National
Visa Center (NVC) which is part of the Visa Services Directorate within the Bureau of
Consular Affairs. In my capacity as Assistant Director, I am authorized to search the
electronic Consular Consolidated Database, the Pre-IVO Technology (PIVOT) system,
and the Immigrant Visa Information System (IVIS) of the U.S. Department of State,
Bureau of Consular Affairs, for replicated visa records and the records of the NVC. The
following declaration is based on information acquired in my official capacity in the
performance of my official functions.
2. The mission of NVC is to improve efficiency of worldwide consular operations by
reducing clerical burdens on U.S. embassies and consulates abroad. Accordingly, the
NVC performs clerical processing for all immigrant visa petitions and K nonimmigrant
visa petitions approved by U.S. Citizenship and Immigration Services (USCIS), including
collecting and reviewing fees and documents required by law to process immigrant visa
applications. The Visa Office publishes the “Visa Bulletin” which provides information
on the status of visa availability in numerically-limited categories. Numerically-limited
visas become available to an applicant according to the date that the visa petition was
filed with USCIS, also known as the “priority date.” NVC uses the Visa Bulletin to
estimate when a visa appears likely to become available and initiates the collection of
required documentation and fees. Only when a case is determined to be documentarily
qualified—that is, all required documents have been provided to NVC—and a visa
number is available, will the NVC schedule an appointment for the beneficiary to appear
for an interview and to execute his or her visa application at a U.S. embassy or consulate
overseas before a consular officer. The NVC prepares and sends an appointment letter to
the beneficiary for each scheduled visa interview and sends the case file to the embassy
or consulate before the interview. As each embassy and consulate is only able to process
a set number of immigrant visa applicants a day, NVC uses the date on which a case was
documentarily qualified to determine the order in which cases are scheduled for
appointments in the event demand exceeds processing capacity.
3. When the Department of State suspended all routine visa services due to the COVID-19
pandemic on March 20, 2020, NVC stopped scheduling appointments for visa interviews
except for emergency and mission-critical visa services. Categories of immigrant visas
deemed mission-critical include adoptions (IR/CR-2, IR/IH-3, and IR/IH-4) and Afghan
and Iraqi Special Immigrant Visas (SQ/SI); these categories are also specifically exempt
from Presidential Proclamation 10014’s applicability. In addition, immigrant visa cases
1
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in which an applicant does not qualify for protection under the Child Status Protection
Act and will therefore lose eligibility for the visa classification after age 21 (“age out”
cases) are deemed mission-critical.
4. When the Department of State began a phased resumption of routine visa services on July
15, 2020, NVC resumed scheduling appointments for visa interviews on a post-by-post
basis depending on post-specific conditions. Each immigrant visa processing post
regularly reports to NVC how many total appointments it can accommodate. Based on
that information, NVC schedules cases for each post approximately two months in
advance. For example, in July, the NVC requested information on posts’ capacity for the
month of September. In August, NVC will request posts’ anticipated capacity for
October.
5. On August 3, 2020, NVC employees searched the electronic PIVOT and IVIS systems to
determine how many applicants are documentarily qualified and waiting to be scheduled
for interviews in Dhaka, Lagos, Manila, Santo Domingo, and Santiago.
6. As of August 3, 2020, Dhaka has 12,660 immigrant visa applicants who are
documentarily qualified and are waiting to be scheduled.
7. As of August 3, 2020, Lagos has 2,235 immigrant visa applicants who are documentarily
qualified and are waiting to be scheduled.
8. As of August 3, 2020, Manila has 9,784 immigrant visa applicants who are
documentarily qualified and are waiting to be scheduled.
9. As of August 3, 2020, Santo Domingo has 19,220 immigrant visa applicants who are
documentarily qualified and are waiting to be scheduled.
10. As of August 3, 2020, Santiago has 159 immigrant visa applicants who are documentarily
qualified and are waiting to be scheduled.
11. NVC also searched its manually-maintained and electronically recorded spreadsheet to
determine the historical capacity of the consular sections in the above-referenced
locations to schedule interviews from March 2019 to March 2020. This number
represents the number of appointments that each post reports it could accommodate for
that month; however, not all appointment may be filled, particularly if there were not
enough documentarily-qualified cases at NVC ready to be scheduled during a particular
month. From March 2019 to March 2020, immigrant visa appointment availability was
the following:
2
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POST

Mar
2019
1025
710
3100

Apr
2019
1086
508
5586

May
2019
952
240
2695

Jun
2019
1055
504
3024

Jul
2019
970
968
2038

Aug
2019
920
960
2000

Sep
2019
930
840
2200

Oct
2019
845
945
2750

Nov
2019
935
648
2558

Dec
2019
1155
345
3000

Jan
2020
1380
592
3730

Feb
2020
1380
1274
3451

Mar
2020
1480
1868
4550

Dhaka
Lagos
Manila
Santo
Domingo 3598 3493 4009 3168 2415 2558 2378 3477 3201 3673 3998 3957 4183
Santiago 36
40
40
28
39
27
30
45
36
37
35
46
50
Because capacity information is provided approximately two months in advance, these
posts also provided their capacity for March 2020; however, scheduled appointments and
any remaining capacity were cancelled as a result of the March 20 suspension of routine
visa services.
I declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the foregoing is true and
correct to the best of my knowledge.

Date: August 18, 2020

/s/
Rebecca Austin
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DECLARATION OF AARON LUSTER

1,

Aaron Luster, hereby declare under penalty of perjury pursuant to 28 U.S.C. $ 1746:

1.

I am employed by the U.S. Department of State as the Director of the Kentucky Consular
Center (KCC) which is part of the Visa Services Directorate within the Bureau of
Consular Affairs. In my capacity as Director, I am authorized to search the electronic
Consular Consolidated Database and the Diversity Visa Information System (DVIS)
system of the U.S. Department of State, Bureau of Consular Affairs, fbr replicated visa
records and the records of the KCC. The lollowing declaration is based on information
acquired in my official capacity in the performance of my official functions.

2.

The mission o1'KCC is to improve elficiency of worldw'ide consular operations by

reducing clerical burdens on U.S. embassies and consulates abroad, Accordingly, KCC
performs clerical processing for most diversity visa applications for individuals selected
in the random drawing for the diversity visa program. This includes collecting and
revie*'ing doctunents required by law to process diversit.v visa applications such as the
DS-260 application tbrm, as well as required supporting documents. As each individual
is sclcctcd in the diversity visa lottcry, thcy are assigncd a rank numbcr in thc
geographical region that coincides with their foreign state of chargeability (FSC).

3.

Diversity visa lottery selectees are generally notified of their selection on the first
Tuesday in May following their entry submission in October of the previous year through
an online portal known as Entrant Status Check (ESC), a r.l,ebsite maintained b,v- the
Departrnent of State. Once selectees have confirmed that they were selected, the-v* begin
the process of completing their DS-260 application forms and submitting them to KCC,
along with reqr"rired supporling documentation. Once KCC conlirms that an applicant has
subrnitted all of the necessary documentation. the case is deemed "documentarilv
qualified," and the applicant may- be scheduled for a visa interview at a consular post
abroad. Each month, KCC receives notification of cut-off ranks for each geographic
region, which allows documentarily qualified applicants with a rank number below the
cutoff to be scheduled for an inten iew, provided that post has capacity to receive
applicants. KCC uses the rank number to determine the order in u'hich cases are
scheduled for appointments in the event demand exceeds processing capacity. Once a
case has been scheduled, the applicant is notified by the ESC portal.

4.

On h4arch 20,2020, the Department of Stale suspended all routine visa services due to
the COVID-19 pandemic. Because diversity visa case scheduling is generally done tw-o
months in advance, KCC had already scheduied appointments through May 2020 by the
time routine visa services were suspended. By March 20, KC'CI had scheduled 13.436
1
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diversity visa applicants at posts *'orldwide. Of the 13,436 applicants scheduled, only
3,049 were interviewed and adjudicated betbre the suspension of visa operations.

5.

Pursuant to guidance tiom the Department on the suspension of routine visa services and
implementation of P.P. 10014 and P.P. 10052" KCC has not scheduled additional

diversity visa case appointments rvith posts since March 20.202A. When the Department
of State began a phased resunption of routine visa services on July 15,202A.Lhe
Department issued guidance (20 STATE 65080) stating that only when a consular post
reaches Phase Tlu'ee of the Diplomacy Strong Framework may the post resume diversity
visa case processing, and only for cases that appear to be eligible for an exception to P.P.
10014. Additionally, in the event diversity case processing were resumed at a post.
priority would be given to any diversity case appointments that had previously been
cancelled by the post due to the suspension of routine visa operations in March.

I declare under penalty of perjury, pursuant to 28 U.S.C. g 1746,
and correct to the best of my knowledge

Date:

k

2020

a

the

is true

