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STATEMENT OF THE CASE
This is an action filed by Wasco County taxpayers who contend that the
federal immigration enforcement activities undertaken by DefendantRespondent Northern Oregon Corrections (“NORCOR”) violate ORS
181A.820, Oregon’s disentanglement statute. NORCOR is a regional jail in
The Dalles, Oregon, which was organized by and serves Wasco, Hood River,
Sherman, and Gilliam Counties. In addition to its local functions, NORCOR is
party to an Intergovernmental Government Services Agreement (“IGSA”) with
the federal government to incarcerate immigrants alleged to be present in the
United States in violation of federal immigration laws. NORCOR also engages
in other federal immigration enforcement activities, including notifying U.S.
Immigration and Customs Enforcement (ICE) when a foreign-born person is
booked on state or local charges, notifying ICE when state or local inmates are
due to be released, and maintaining custody of state and local inmates beyond
their release dates when ICE so requests.
Plaintiffs filed this action for declaratory and injunctive relief, contending
that NORCOR’s federal immigration enforcement activities violate ORS
181A.820. On cross-motions for summary judgment, the trial court held that
(1) NORCOR’s release-date notifications and extended detention of immigrants
violate ORS 181A.820, but (2) NORCOR’s incarceration of immigrants under
the IGSA and booking notifications to ICE do not. The trial court also held that
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Plaintiffs have standing under Oregon’s Uniform Declaratory Judgment Act
because they had shown an actual adverse effect on their tax burdens from
NORCOR’s immigration enforcement activities, but rejected Plaintiff’s
alternative standing argument based on long-settled Oregon common law
recognizing a right of taxpayers to seek equitable relief to prevent a diversion or
misuse of public funds. Both parties appealed. Plaintiffs assign error to the
trial court’s rulings on the IGSA and booking notifications, and cross-assign
error to the trial court’s ruling on their alternative standing argument.
I.

Nature of the Action
Plaintiffs filed this action under ORS 28.010–28.160, Oregon’s Uniform

Declaratory Judgment Act. In their operative complaint, Plaintiffs sought (1) a
declaration that NORCOR’s execution and performance of the IGSA, as well as
its other immigration enforcement activities, violate ORS 181A.820; (2) an
injunction directing NORCOR to exercise its contractual right to terminate the
IGSA; and (3) an injunction prohibiting NORCOR from violating ORS
181A.820 going forward.
II.

Nature of the Judgment
This appeal is taken from a General Judgment, entered on March 22,

2019, which resolved all requests for relief in the action. A Corrected General
Judgment was entered on April 22, 2019, to correct a typographical error in the
General Judgment.
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III.

Basis for Appellate Jurisdiction
This Court has jurisdiction over this appeal pursuant to ORS 19.205(1).

IV.

Timeliness of Appeal
The General Judgment was entered on March 22, 2019. Plaintiffs filed

their Notice of Appeal on April 5, 2019, within 30 days after entry of the
General Judgment. See ORS 19.255(1) (setting forth that time limitation). This
appeal is therefore timely.
QUESTIONS PRESENTED
1.

Does NORCOR’s incarceration of immigrants pursuant to the

IGSA involve a use of public resources “for the purpose of detecting or
apprehending” those persons in violation of ORS 181A.820?
2.

Does NORCOR’s practice of notifying ICE when it books a

foreign-born person on state or local charges involve a use of public resources
“for the purpose of detecting or apprehending” those persons in violation of
ORS 181A.820?
3.

Do Plaintiff taxpayers have a legally recognized interest under the

common law or ORS 294.100 in preventing the use of public funds or property
in a manner that violates ORS 181A.820?
SUMMARY OF ARGUMENT
The statute at issue in this case, ORS 181A.820, broadly prohibits state
and local law enforcement agencies from participating in the enforcement of the
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federal immigration laws, subject only to three narrowly defined exceptions.
That broad prohibition is clear from the statutory text and context, which
distinguish between the use of public resources “for the purpose of”
immigration enforcement and the limited exceptions that serve legitimate local
law enforcement ends. It also is clear from the legislative history, which
demonstrates an intent to prohibit state and local participation at “any stage” of
immigration enforcement proceedings, including activities “in conjunction
with” federal immigration agents. The legislature specifically intended, among
other things, to avoid using “valuable [state or local] jail space” to incarcerate
immigrants on behalf of ICE.
All of NORCOR’s federal immigration enforcement activities violate
ORS 181A.820. As a party to the IGSA, NORCOR functions to maintain
“secure custody” of persons who have been arrested by ICE and are “awaiting a
hearing on their immigration status or deportation.” That pre-hearing
incarceration is an essential stage of the immigration enforcement process, and
it serves no state or local law enforcement purpose whatsoever. Similarly,
NORCOR admitted, and the trial court found, that NORCOR’s booking
notifications to ICE serve solely to assist ICE in detecting persons who may
have violated the federal immigration laws, not to “verify” immigration status
or achieve any other criminal law enforcement end. The trial court’s holding
that the booking notifications were permissible because the individuals already
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had been arrested for non-immigration reasons reads the prohibition on
activities “for the purpose of detecting and apprehending” too narrowly and
renders the exception for verifying immigration status superfluous.
The trial court properly found that, based on the undisputed facts in the
summary judgment record, Plaintiffs had shown that NORCOR’s immigration
enforcement activities augmented their burdens as Wasco County taxpayers,
which gave them standing to bring this action under Oregon’s Uniform
Declaratory Judgment Act. It was not necessary for the trial court to consider
or decide Plaintiffs’ alternative theory of standing, which is based on the longrecognized common-law and statutory interest of taxpayers in obtaining
equitable relief to prevent a misuse of public funds. If the question is to be
decided on appeal, however, the trial court erred in rejecting that theory of
standing.
STATEMENT OF FACTS
NORCOR is a regional jail organized pursuant to ORS 190.003–190.265
and ORS 169.630. It is located in The Dalles, Oregon, and serves as the
custodial side of the Sheriff’s Departments for Wasco, Hood River, Sherman,
and Gilliam Counties. ER 59. Construction of the NORCOR jail was financed
by a General Obligation Bond that was retired using property tax assessments
paid by taxpayers of the four counties. ER 59. More than half of NORCOR’s
operating expenses—which include costs of personnel, services, and
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equipment—have been and continue to be funded by taxpayer revenues. ER
60.
I.

NORCOR’s Incarceration of Immigrants Pursuant to the IGSA
NORCOR generates additional revenues by entering into contracts with

other law enforcement agencies, including federal immigration authorities, to
pay for its operating expenses. In 1999, NORCOR first contracted with federal
authorities to incarcerate individuals alleged to have violated federal
immigration laws. ER 60. In November 2014, NORCOR entered into its
current contract, which is known as the Intergovernmental Services Agreement
(IGSA). The U.S. Marshal’s Service is a party to the IGSA, and U.S.
Immigration and Customs Enforcement (ICE) was added as an “authorized
agency user.” ER 60.
Pursuant to the IGSA, NORCOR agreed to “accept and provide for the
secure custody, safekeeping, housing, subsistence and care of Federal
detainees,” including persons “awaiting a hearing on their immigration status or
deportation.” ER 60. The trial court found that “[w]hen inmates are held under
the IGSA by NORCOR, they are held solely for violations of immigration law.”
ER 60. In other words, regardless of a detained individual’s criminal history,
NORCOR incarcerates them solely to enforce immigration laws, not to enforce
any state or local criminal law. See ER 23.
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NORCOR’s commitment to “accept and provide for the secure custody”
of immigrant detainees includes a mandate that “housing or work assignments,
and recreation or other activities” occur “only within secure areas of the
building or within the secure external recreation areas.” ER 31. NORCOR
provides “armed qualified law enforcement or correctional personnel” to guard
detained immigrants who need outside medical care, and “stationary [armed]
guard services for” those who are “admitted to a medical facility.” ER 34.
Detained immigrants can be released only to federal law enforcement officers
or “through a Writ of Habeas Corpus or the Interstate Agreement on Detainers”
and, even then, only with “the concurrence of the * * * United States Marshal.”
ER 34.
The IGSA has no expiration date but may be terminated any time on 30
days’ written notice from either party. ER 24, 31–32.
II.

NORCOR’s Use of Public Resources Under the IGSA
NORCOR uses its own resources to provide “secure custody” of

immigrant detainees, as is required by the IGSA. Indeed, except for certain
fingerprinting equipment, NORCOR uses the same facilities, personnel,
equipment, supplies, and services for all inmates, including individuals subject
to the IGSA who are awaiting a hearing on their immigration status or
deportation. ER 61. Detained immigrants are confined in the same cell blocks
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or “pods,” eat the same food, have access to the same facilities, and are subject
to the same disciplinary and other procedures as state and local inmates. ER 61.
Personnel and other costs for the services that NORCOR provides under
the IGSA are paid from NORCOR’s General Operating Account. ER 61.
NORCOR does not maintain separate accounts or funds dedicated to pay for the
incarceration of immigrant detainees under the IGSA. ER 61.
NORCOR receives a per diem rate for each immigrant it incarcerates
under the IGSA, as well as an hourly rate for guard services outside the jail
facility. ER 61. NORCOR sends a monthly invoice to ICE for services
rendered the preceding month. ER 61. Payments from ICE are deposited into
NORCOR’s General Operating Account, where they are commingled with
funds from other sources, including Wasco County taxpayers, and used for
general operating purposes.1 ER 61.

1

Payments under the IGSA are made in arrears; that is, the costs for
personnel and equipment first must be paid by NORCOR before they can be
billed to the federal government. ER 38. Thus, at a minimum, NORCOR must
wait several weeks before it is reimbursed for its services. Billing problems or
disputes occur from time to time and further extend NORCOR’s receipt of
payment by weeks or even months. See generally Trial Court File (TCF), Nov
5, 2018, Declaration of David Henretty ISO Plaintiffs’ Motion for Summary
Judgment (“Henretty Decl.”), Ex 7.
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III.

NORCOR’s Booking and Release Notifications
NORCOR provides additional assistance to ICE in enforcing the federal

immigration laws that are related to, but not required by, the IGSA. Those
activities include the following:
First, NORCOR has a long-standing policy of notifying ICE each time it
books a foreign-born person into its jail on state or local charges. ER 61. To do
so, NORCOR personnel are required to e-mail or fax a form, provided by ICE,
containing the individual’s “name, date of birth, current charges and identified
place of birth.” ER 61. These notifications are not made for any local law
enforcement purpose. ER 24, 25, 63. The notifications serve only to assist ICE
in identifying individuals who may be present in the United States in violation
of the federal immigration laws.2
Second, NORCOR notifies ICE when state or local inmates are
scheduled to be released, either on bail or because their state cases have been
resolved. ER 62.3 If ICE responds to that notification by expressing an interest

2

In January 2018, NORCOR changed its booking notification policy to
exempt persons who are booked and immediately released. But NORCOR
continues to send special notices to ICE of foreign-born persons who are taken
into physical custody on state or local charges. ER 18; Henretty Decl., Ex 8.
3
NORCOR claims to have changed this policy in April 2018. ER 25; see
also Henretty Decl., Ex 8. But even under the new policy, NORCOR notifies
ICE when a local inmate is scheduled to be released to facilitate ICE’s
immigration arrest. The policy provides that “ICE will be notified of the date of
the release of the inmates that have been sentenced and have a release date” and
that “ICE may arrest the subject in our lobby.” Henretty Decl., Ex 8; see also
ER 62.
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in the inmate, NORCOR’s practice has been to designate that person an
“exclusive ICE inmate,” who then remains in custody solely for immigration
purposes. ER 62; TCF, Nov 5, 2018, Declaration of Stephen Walters ISO
Plaintiffs’ Motion for Summary Judgment (“Walters Decl.”), Ex 1, at p 5–7; Ex
3, at 20–23. Before April 2018, NORCOR relied on ICE’s Form I-203 to
effectuate this “transfer” of custody. ER 62. The “transferred” inmate’s actual
incarceration status does not otherwise change—they remain in the same pod or
cell as before, but ICE reimburses NORCOR at the per diem rate for the
continued incarceration. Walters Decl., Ex 1, at p 6–7; Ex 2, at p 24–26.
Between November 2014 and May 2018, NORCOR “transferred” and held as
“exclusive ICE inmates” at least three dozen individuals who otherwise would
have been released. Henretty Decl.; Ex 12.
IV.

Procedural History of this Lawsuit
Plaintiffs are taxpayers who, for several years, each have owned real

property in and paid property taxes to Wasco County. ER 59. Each Plaintiff
has paid, and continues to pay, taxes used to retire bonds issued to construct the
NORCOR jail and support NORCOR’s operations. ER 59. Plaintiffs brought
this action because of their concern that, by engaging in immigration
enforcement activities, NORCOR is using public resources in a manner that
violates Oregon law.
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Plaintiffs filed this action under ORS 28.010–28.160, Oregon’s Uniform
Declaratory Judgment Act. In their operative complaint, Plaintiffs sought (1) a
declaration that NORCOR’s execution and performance of the IGSA, as well as
its other immigration enforcement activities, violate ORS 181A.820; (2) an
injunction directing NORCOR to exercise its right to terminate the IGSA; and
(3) an injunction prohibiting NORCOR from violating ORS 181A.820 going
forward.
The parties filed cross-motions for summary judgment. In its motion,
NORCOR did not dispute that its activities under the IGSA require the use of
public resources within the scope of ORS 181A.820. See TCF, Dec 10, 2018,
NORCOR’s Motion for Summary Judgment and Response to Plaintiffs’ Motion
for Summary Judgment (NORCOR Motion) at 3 n 1. Likewise, NORCOR did
not dispute that it incarcerates immigrants under the IGSA on the sole basis that
they are “present in the United States in violation of federal immigration laws.”
See NORCOR Motion at 18–28; see also ER 23. NORCOR argued, primarily,
that Plaintiffs lacked standing to bring this lawsuit; that NORCOR was not a
“law enforcement agency” within the meaning of ORS 181A.820; that its policy
of “transferring” inmates to ICE custody was moot because it changed the
policy after Plaintiffs filed their complaint; and that none of NORCOR’s
activities, under the IGSA or otherwise, violates ORS 181A.820.
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The trial court held that Plaintiffs have standing under the Uniform
Declaratory Judgment Act because they had established an actual adverse effect
on their tax burdens from NORCOR’s immigration enforcement activities. ER
65. The court rejected Plaintiff’s alternative standing argument, however,
which is based on long-settled Oregon common law recognizing a taxpayer
right to seek equitable relief to prevent a diversion or misuse of public funds.
ER 67. On the issue of mootness, the trial court held that the voluntary
cessation doctrine prevented Plaintiffs’ challenge from being moot. ER 72. On
the merits, the trial court held that NORCOR is a “law enforcement agency”
within the meaning of ORS 181A.820, that NORCOR’s release notifications
and extended detention of immigrants violate ORS 181A.820, but that
NORCOR’s incarceration of immigrants under the IGSA and booking
notifications do not. ER 68, 69, 71, 73. Both parties timely appealed.
FIRST ASSIGNMENT OF ERROR
The trial court erred in granting NORCOR’s motion for summary
judgment on the ground that NORCOR’s incarceration of immigrants pursuant
to the IGSA is not “for the purpose of apprehending” those persons in violation
of ORS 181A.820.
I.

Preservation of Error
Plaintiffs’ operative complaint alleged, and their summary judgment

briefing argued, that NORCOR’s incarceration of immigrants pursuant to the
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IGSA violates ORS 181A.820. ER 4–11. Each argument was made with
enough specificity to ensure that the trial court could fully “consider the point
and avoid committing error.” Becklin v. Bd. of Examiners for Eng’g, 195 Or
App 186, 199–200, 97 P3d 1216 (2004) (citing State v. Wyatt, 331 Or 335, 343,
15 P3d 22 (2000)). The trial court considered and rejected Plaintiffs’ arguments
in its Findings of Fact, Conclusions of Law and Orders re: Summary Judgment
(“Orders on Summary Judgment”). ER 68–69.
II.

Standard of Review
On appeal from a trial court’s order on cross-motions for summary

judgment, this Court must determine “which party * * * was entitled to
judgment as a matter of law, which entails reviewing whether the trial court
correctly applied the law to the facts.” Powell v. Bunn, 185 Or App 334, 340,
59 P3d 559 (2002). The parties agree that there are no disputes of fact in this
appeal. Whether, on the undisputed facts, NORCOR’s conduct violates ORS
181A.820 is a question of law. See State v. Thompson, 328 Or 248, 256–57,
971 P2d 879 (1999).
SECOND ASSIGNMENT OF ERROR
The trial court erred in granting NORCOR’s cross-motion for summary
judgment on the ground that NORCOR’s practice of notifying ICE upon
booking a person of foreign birth on state or local charges is not a use of public
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resources “for the purpose of detecting” those persons in violation of ORS
181A.820.
I.

Preservation of Error
Plaintiffs’ operative complaint alleged, and their summary judgment

briefing argued, that NORCOR’s booking notifications to ICE violate ORS
181A.820. ER 11–13. Each argument was made with enough specificity to
ensure that the trial court could fully “consider the point and avoid committing
error.” Becklin, 195 Or App at 199–200. The trial court considered and
rejected Plaintiffs’ arguments in its Orders on Summary Judgment. ER 71.
II.

Standard of Review
On appeal from a trial court’s order on cross-motions for summary

judgment, this Court must determine “which party * * * was entitled to
judgment as a matter of law, which entails reviewing whether the trial court
correctly applied the law to the facts.” Powell, 185 Or App at 340. The parties
agree that there are no disputes of fact in this appeal. Whether, on the
undisputed facts, NORCOR’s conduct violates ORS 181A.820 is a question of
law. See Thompson, 328 Or at 256–57.
COMBINED ARGUMENT ON
FIRST AND SECOND ASSIGNMENTS OF ERROR
ORS 181A.820 was enacted by the Oregon legislature in 1987. The
statute was introduced in response to widespread reports of discrimination
against Oregonians who were perceived as non-white or foreign born, all in in
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the name of supporting enforcement of the federal immigration laws.4 Related
concerns expressed during the legislative process included the diversion of state
and local resources from “[h]igh priority” criminal law enforcement to “low
priority non-criminal matters”;5 the use of state and local jails to incarcerate
civil immigration detainees;6 and potential liability that could arise from state or
local enforcement of federal immigration law.7 By enacting ORS 181A.820,
the legislature aimed to make clear that “[l]ocal law enforcement agencies have
no authority to enforce [federal] immigration laws,”8 whether “on their own or

4

See, e.g., Testimony, House Committee on Judiciary, HB 2314, Feb 6,
1987, Ex A (statement of Danny Santos). The legislative history materials
relating to ORS 181A.820 that were made part of the trial court record are
included in the Excerpt of Record attached to this brief. Additional materials
not made part of the trial court record are attached as an Appendix to this brief.
For clarity, Plaintiffs cite directly to the legislative history through the brief,
rather than to the “ER” or “App.”
5
Testimony, House Committee on Judiciary, HB 2314, Feb 6, 1987, Ex A
(statement of Danny Santos).
6
Testimony, Senate Committee on Judiciary, HB 2314, May 20, 1987, Ex
E (statement of Representative Rocky Barilla).
7
Testimony, Senate Committee on Judiciary, HB 2314, May 20, 1987, Ex
E (statement of Representative Rocky Barilla).
8
Bill Taylor, Staff Measure Analysis of HB 2314 (Feb 1987).
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in conjunction with [ICE],”9 and to ensure that the federal immigration laws are
“enforced only by the Immigration and Naturalization Service.”10
In furtherance of those goals, ORS 181A.820 broadly prohibits local law
enforcement agencies from using public resources to enforce the federal
immigration laws—that is, any use that is “for the purpose of detecting or
apprehending [a] perso[n]” when the only basis for the action is the person’s
unlawful presence in the United States:
(1)

No law enforcement agency of the State of Oregon or of any
political subdivision of the state shall use agency moneys,
equipment or personnel for the purpose of detecting or
apprehending persons whose only violation of law is that
they are persons of foreign citizenship present in the United
States in violation of federal immigration laws.

ORS 181A.820(1). That broad prohibition is subject only to three narrowly
defined exceptions:
(2)

9

Notwithstanding subsection (1) of this section, a law
enforcement agency may exchange information with the
United States Bureau of Immigration and Customs
Enforcement, the United States Bureau of Citizenship and
Immigration Services and the United States Bureau of
Customs and Border Protection in order to:

Testimony, House Committee on Judiciary, HB 2314, Feb 6, 1987, Ex C
(statement of Robert Mendoza). At the time HB 2314 was introduced and
enacted into law, the Immigration and Naturalization Service (INS) was the
federal agency charged with enforcement of the federal immigration laws. In
2003, the INS ceased to exist, and its functions were transferred to several
components of the Department of Homeland Security. The enforcement
functions of the INS were transferred to, and continue to be carried out by, ICE.
10
Testimony, House Committee on Judiciary, HB 2314, Feb 6, 1987, Ex B
(statement of Rep Rocky Barilla).
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(3)

(a)

Verify the immigration status of a person if the person
is arrested for any criminal offense; or

(b)

Request criminal investigation information with
reference to persons named in records of the United
States Bureau of Immigration and Customs
Enforcement, the United States Bureau of Citizenship
and Immigration Services or the United States Bureau
of Customs and Border Protection.

Notwithstanding subsection (1) of this section, a law
enforcement agency may arrest any person who:
(a)

Is charged by the United States with a criminal
violation of federal immigration laws under Title II of
the Immigration and Nationality Act or 18 U.S.C.
1015, 1422 to 1429 or 1505; and

(b)

Is subject to arrest for the crime pursuant to a warrant
of arrest issued by a federal magistrate.

ORS 181A.820(2)–(3). On their face, the exceptions apply only in
circumstances where the law enforcement agent’s conduct serves legitimate
state or local law enforcement ends or is based on a judicially approved
criminal warrant.
I.

ORS 181A.820 broadly prohibits the use of public resources for the
purpose of federal immigration enforcement.
This Court’s task in construing ORS 181A.820 is to “ascertain the

meaning of the statute most likely intended by the legislature that adopted it.”
State v. Cloutier, 351 Or 68, 75, 261 P3d 1234 (2011) (citing State v. Gaines,
346 Or 160, 171–73, 206 P3d 1042 (2009)). To do so, the Court must apply its
familiar paradigm for statutory construction “by examining the text of the
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statute in its context, along with relevant legislative history, and, if necessary,
canons of construction.” Id.
A.

The text of ORS 181A.820(1) prohibits a broad scope of
conduct relating to enforcement of the federal immigration
laws.

By its text, ORS 181A.820(1) sets forth a general rule prohibiting any
Oregon law enforcement agency from
“us[ing] agency moneys, equipment or personnel for the purpose
of detecting or apprehending persons whose only violation of law
is that they are persons of foreign citizenship present in the United
States in violation of federal immigration laws.”
ORS 181A.820(1). The scope of conduct the statute prohibits is unqualified:
any “use [of] agency moneys, equipment or personnel for the purpose of
detecting or apprehending” will violate ORS 181A.820. Id. A law enforcement
agency can “use” moneys, equipment or personnel in many different ways—
e.g., by hiring or training agency staff to maintain custody of immigrant
detainees, by constructing additional jail facilities, or by designating existing
resources (jail space, for instance) for that purpose. See, e.g., State v. Tecle,
285 Or App 384, 389–90, 396 P3d 955 (2017) (acknowledging that the ordinary
meaning of the word “use” is broad and “posits a range of meanings”).
The scope of the phrase “detecting or apprehending” is similarly broad.
To “detect” is to identify or to “discover or determine the existence, presence,
or fact of” a person. Webster’s Third New Int’l Dictionary 616 (unabridged ed
2002). To “apprehend” a person is to “take (a person) in legal process,”
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Webster’s at 106; in other words, to arrest, seize, or detain the person, see id.
(listing “arrest” and “seize” as synonyms of “apprehend”); id. at 121, 2057
(defining “arrest” to mean “the taking or detaining of a person in custody by
authority of law” and “seize” as including “to take prisoner”). Under Oregon
law, to apprehend a person may also mean to “capture” him or her, see State v.
McCullough, 347 Or 350, 360, 220 P3d 1182 (2009) (so stating), or to “catc[h]
and hol[d] by force [or] show of strength,” “gai[n] control” of, or “dominate,”
Webster’s at 334; see also id. (defining “captive” as a person “taken and held as
prisoner”).
The phrase “for the purpose of detecting or apprehending”
unambiguously encompasses the nature and effect of NORCOR’s immigration
enforcement activities, which include, among other things, “accept[ing] and
provid[ing] secure custody” of immigrant detainees “awaiting a hearing on their
immigration status or deportation.” ER 31. Nothing in the text suggests,
moreover, that NORCOR’s law enforcement agents and staff must themselves
“detect” or “apprehend” an individual suspected of unlawful presence in order
to violate ORS 181A.820. The statute broadly prohibits a “use of [public
resources] for the purpose of detecting or apprehending.” ORS 181A.820(1)
(emphasis added). Thus, any activity in which NORCOR uses public resources
(staff, funding, facilities, or otherwise) and in which immigration enforcement
is “an end or aim to be kept in mind,” including immigrant detention, falls
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within the statute’s reach. See Webster’s at 1847 (defining “purpose” to mean
“an end or aim to be kept in view in any plan, measure, exertion, or operation”).
B.

ORS 181A.820(2) and (3) confirm the broad scope of ORS
181A.820(1).

When read in context with its surrounding provisions, the broad scope of
ORS 181A.820 becomes even more clear. While subsection (1) sets forth a
general rule prohibiting any activities solely to assist with civil immigration
enforcement, subsections (2) and (3) set forth three exceptions that apply
“[n]otwithstanding” that general rule, all of which relate to individuals who
have been charged with, or are under investigation for, a crime.
Under the first exception, local law enforcement agencies are permitted
to “exchange information with [federal immigration authorities] in order to
* * * [v]erify the immigration status of a person if the person is arrested for any
criminal offense.” ORS 181A.820(2)(a). Under the second exception, local
law enforcement agencies may exchange information in order to obtain
“criminal investigation information with reference to persons named in records
of [federal immigration authorities].” ORS 181A.820(2)(b). And, under the
third exception, local law enforcement agencies may arrest an individual who
“[i]s charged by the United States with a criminal violation of the federal
immigration laws,” provided there is an arrest warrant “issued by a federal
magistrate.” ORS 181A.820(3).
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Construed together, the distinction between subsection (1) and
subsections (2) and (3) is apparent. Subsection (1), again, prohibits any use of
public resources “for the purpose of detecting or apprehending”—that is, for the
purpose of identifying, verifying, arresting, or detaining—whereas subsections
(2)(a) and (3) permit certain conduct in the limited context of an “arrest.” See
ORS 181A.820(1), (2). The legislature’s decision to use, in subsection (1), a
phrase that includes a broader scope of conduct than subsection (2), makes clear
subsection (1)’s broad reach. See State v. Adams, 315 Or 359, 365, 847 P2d
397 (1993) (“We are not free to ignore the fact that the legislature used different
terms in related portions of the statute.”); see also Emerald People’s Utility
Dist. v. Pac. Power & Light Co., 76 Or App 583, 593, 711 P2d 179 (1985)
(when legislature uses different terms in related statutes, different meanings
were likely intended). Likewise, the use in subsection (1) of the term
“violation,” as opposed to “criminal offense,” suggests that the prohibition in
subsection (1) applies to individuals subject to a civil, as opposed to criminal,
immigration arrest. Finally, the narrow scope of the statute’s exceptions—
which permit only, for instance, “verifying the immigration status” of someone
who has been arrested—confirm that any immigration enforcement activities
not specifically excepted fall within the statute’s general prohibition. See Baker
v. City of Lakeside, 343 Or 70, 82, 164 P3d 259 (2007) (so holding with respect
to exceptions defined under a statute’s notwithstanding clause).
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Subsections (2) and (3) thus confirm what is clear from the text of
subsection (1): ORS 181A.820 broadly prohibits local law enforcement
agencies from participating in the enforcement of the federal immigration laws.
As to the enforcement of criminal laws, the statute permits a narrow scope of
conduct in only certain circumstances. ORS 181A.820(2), (3). With respect to
individuals who fall within the scope of subsection (1), the statute prohibits a
greater scope of conduct than the trial court perceived—that is, conduct not
only for the purposes of effectuating an initial arrest, but also for the purpose of
identifying, verifying immigration status, conducting investigations, and
detention.
C.

The legislature intended to broadly prohibit local law
enforcement from participating in enforcement of the federal
immigration laws.

As noted above, House Bill 2314, currently codified at ORS 181A.820,11
was proposed in response to widespread discriminatory practices by local law
enforcement committed for the purpose of assisting federal immigration
enforcement efforts. See generally Testimony, House Committee on Judiciary,
HB 2314, Feb 6, 1987, Ex A (statement of Danny Santos). Proponents of the
bill identified several problems stemming from state or local involvement in
immigration enforcement, including the increased financial strain on local
governments, the diversion of resources from “high priority” tasks relating to

11

ORS 181A.820 was formerly codified at ORS 181.850.
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criminal law enforcement, the exacerbation of problems arising from
overcrowded jails and detention centers, the risks posed to individual civil
rights, and the complexities of federal immigration law itself, which can lead to
liability for wrongful detention.12 See Testimony, Senate Committee on
Judiciary, HB 2314, May 20, 1987, Ex E (statement of Rep. Rocky Barilla). To
solve those problems, HB 2314 was drafted in a manner that would both codify
existing law—which already limited the enforcement authority of state and
local police officers13—and prohibit more broadly any use of public resources

12

Agencies, like NORCOR, that detain individuals pursuant only to a
request from ICE face liability under federal law. See, e.g., Pierce v.
Multnomah Cnty., 76 F3d 1032, 1043 (9th Cir. 1996) (holding that a re-seizure
under the Fourth Amendment occurs when individual arrested remains in jail
after original arresting officer lacks further authority to detain); MirandaOlivares v. Clackamas Cnty., 2014 WL 1414305, at *9 (D Or Apr 11, 2014)
(holding that county could not lawfully hold plaintiff based solely on ICE
detainer beyond the time she otherwise would be released on bail or state
criminal changes were resolved). This is precisely the sort of liability the
legislature was referring to when it enacted ORS 181A.820. See, e.g.,
Testimony, Senate Committee on Judiciary, HB 2314, May 20, 1987, Ex E
(statement of Representative Rocky Barilla).
13
At that time, Oregon’s Attorney General, James Redden, had published
an opinion explaining that state and local law enforcement officers have “no
authority * * * to initiate investigations to discover the existence of illegal
aliens” or “to stop, detain, or arrest illegal aliens who have committed no
offense prohibited by state or local statute.” Oregon Attorney General Opinion
No. 7439 (Apr 28, 1977). The early legislative history refers generally to
“codifying” the Attorney General’s Opinion, but the legislature went even
further when it enacted the statute, as is clear from both the text and legislative
history demonstrating the intent to prohibit state and local law enforcement
from participating “at any stage” of the enforcement process.

24
to enforce federal immigration law. See Eric Carlson, Staff Measure Analysis
of HB 2314 (May 1987) (setting forth those dual purposes).
The statute’s legislative history provides helpful context for
understanding the scope of conduct it prohibits. See Tecle, 285 Or App at 390
(looking to legislative history to understand the context in which the statute’s
text should be construed). That history confirms, for instance, the many ways
in which a law enforcement agency can “use * * * moneys, equipment or
personnel” to enforce the federal immigration laws, including by training or
allocating existing agency staff to participate in immigration enforcement; by
designating money or other resources to activities relating to immigration
enforcement; or by using an agency’s physical infrastructure, including jail
space, for immigration enforcement. See Testimony, Senate Committee on
Judiciary, HB 2314, May 20, 1987, Ex E (statement of Rep. Rocky Barilla)
(discussing training of state and local law enforcement agents, changing law
enforcement priorities, and using local jails for immigration detention). Indeed,
Representative Barilla specifically explained to a subcommittee of the House
Committee on Judiciary that “[w]e have people who are illegal aliens and that is
their only status, they have not committed a criminal act, they have not violated
an ordinance, and they are occupying valuable jail space.” Tape Recording,
House Committee on Judiciary, Subcommittee 2, HB 2314, Feb 6, 1987, Tape
94 (statement of Rep Rocky Barilla). He went on to note that “[t]his, in Marion
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County, results in $32 a day such in terms of priority in which we have jail
space.” 14 Id. NORCOR’s allocation of jail space for immigrant detention, and
its designation of jail staff to manage the incarceration of detained immigrants,
falls well within the scope of conduct the legislature thought that it was
prohibiting.
The legislative history also confirms the breadth of activities—i.e., not
only at the point of arrest, but also during detention—falling within the meaning
the phrase “for the purpose of detecting or apprehending.” At a public hearing
on HB 2314, Judiciary Committee Counsel Bill Taylor explained that the law
would prohibit state and local law enforcement from “participat[ing] in any
stage,” including after arrest, initiation of enforcement activities, and
detention.15 Testimony of Bill Taylor, House Judiciary Comm. (Feb 6. 1987).

14

As the trial court found, the per-inmate cost to NORCOR is $97, of
which it is reimbursed only $80 from ICE. ER 60.
15
The full colloquy between Judiciary Committee Counsel Bill Taylor and
Representative Randy Miller was as follows:
Representative Randy Miller: Counsel, you read [Attorney General
Redden’s Opinion] and I think you used the word “initiate” enforcement
activities * * * . [Does] this in any way distinguish the initiation of
enforcement activities versus somehow at some point they were asked to
participate, after such proceedings had initiated, been initiated?
Judiciary Committee Counsel: In my opinion, there’d be no distinction.
Rep. Miller: Meaning that they could not participate at any stage, or that
they could not initiate?

26
Similarly, witnesses emphasized that the bill was intended to prohibit local law
enforcement from engaging in immigration enforcement activities “in
conjunction with” ICE. See, e.g., Testimony, House Committee on Judiciary,
HB 2314, Feb 6, 1987, Ex C (statement of Robert Mendoza). The intent to
prohibit all engagment with federal immigration enforcement, no matter the
type of engagement, could not be more clear.
II.

NORCOR’s entry into and performance of the IGSA violates ORS
181A.820.
The trial court held that NORCOR’s entry into and performance of the

IGSA does not violate ORS 181A.820 because the “action of ‘apprehending’ is
not commonly understood to mean holding someone in jail or prison,” and
because “IGSA inmates have been apprehended, arrested, or seized by ICE
prior to arriving at NORCOR.” ER 69. For the foregoing reasons, that holding
is incorrect. The text and context of ORS 181A.820(1) confirm that the phrase
“us[e] * * * for the purpose of detecting or apprehending” encompasses
activities at “any stage” of the law enforcement process, including those for the
purposes of identification, verification, arrest, and detention. Indeed, as is

Judiciary Committee Counsel: I would say that they could not initiate,
nor they could participate in any stage.
Rep. Miller: Thank you.
Tape Recording, House Committee on Judiciary, Subcommittee 2, HB 2314,
Feb 6, 1987, Tape 94.
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apparent from its surrounding provisions, had the legislature intended to limit
subsection (1) only to the initial point of arrest, it could and would have done
so. Compare ORS 181A.820(1) (“for the purpose of detecting or
apprehending”), with ORS 181A.820(2), (3) (referring to an “arrest”); see also
Adams, 315 Or at 365. The legislative history bolsters that conclusion, as it
makes clear the legislature’s intent to preclude law enforcement participation at
any stage, and the legislature’s policy goal of eliminating the use of “valuable
jail space” to detain noncitizens upon a civil immigration arrest.
Indeed, if the trial court’s interpretation is allowed to stand, ORS
181A.820 would undermine, rather than fulfill, several of the policy goals it
was intended to serve. ORS 181A.820 was intended to preclude all state and
local participation in the enforcement of any federal immigration law, whether
“on their own or in conjunction with [ICE].” Testimony, House Committee on
Judiciary, HB 2314, Feb 6, 1987, Ex C (statement of Robert Mendoza). Its
prohibition is not limited to the point of arrest, nor to the officers who actually
make that initial arrest. To construe the statute to permit local law enforcement
to provide whatever type of backup or support is requested by ICE once an
initial arrest has been made would defeat the legislative intent to “forbid law
enforcement people from being involved in enforcement of the immigration
law.” Minutes, House Committee on Judiciary, Subcommittee 2, HB 2314, Feb
6, 1987 (statement of Danny Santos). And, to construe the law to distinguish
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between the investigative and custodial functions of local law enforcement—
where no such distinction exists on its face—would do the same, permitting
county jails across the state to use “valuable jail space” to incarcerate
immigrant detainees.
The only reasonable construction of ORS 181A.820(1) requires that it
broadly prohibit the use of any public resources to enforce or assist in the
enforcement of federal immigration laws at any stage of the law enforcement
process—starting with investigation, continuing through and arrest, and ending
at detention and, eventually, transfer or deportation—subject to a few specific
and narrow exceptions. See Fox v. Galloway, 174 Or 339, 347, 148 P2d 922
(1944); accord Johnson v. Star Machinery Co., 270 Or 694, 704–09, 530 P2d
53 (1974) (requiring courts to construe a statute “so that it is a reasonable and
workable law and not inconsistent with the general policy of the legislature”).
The trial court erred in holding otherwise.
III.

NORCOR’s booking notifications violate ORS 181A.820.
NORCOR admits that it “does not investigate whether any individual

booked into its facility on state or local charges is in the United States
illegally,” and that it does not conduct criminal investigations. ER 70;
NORCOR Motion at 5, 25. NORCOR also admits, however, that it routinely
notifies ICE when a foreign-born individual is booked into its facility on state
or local charges, and when persons in whom ICE has expressed interest are due
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to be released. ER 70; NORCOR Motion at 25. The trial court held that
NORCOR’s release notifications violated ORS 181A.820, but that its booking
notifications were permissible. The second of those holdings was error.
The trial court held that NORCOR’s booking notifications were
permissible for two reasons. First, it explained that the “the prohibition [in
ORS 181A.820(1)] does not apply” because “any person being booked into
NORCOR has violations of law in addition” to possible immigration violations.
ER 92. But that reasoning reads subsection (1) in isolation and renders
subsection (2) superfluous. State v. Stamper, 197 Or App 413, 418, 106 P3d
172 (2005) (“[W]e assume that the legislature did not intend any portion of its
enactments to be meaningless surplusage.”). If Oregon law enforcement
agencies had free rein to assist ICE “for the purpose of detecting or
apprehending” anyone who has been arrested on state or local charges, the
exception in subsection (2)(a)—which permits certain post-arrest conduct
“notwithstanding” subsection (1)—would be unnecessary. The only way to
give meaning to both subsections is to construe ORS 181A.820 to distinguish
between actions taken in furtherance of state and local criminal law
enforcement, and those taken for the sole purpose of initiating or effectuating
civil immigration proceedings. That construction is required under Oregon law.
See ORS 174.010 (“In the construction of a statute, the office of the judge is
simply to ascertain and declare what is, in terms or in substance, contained
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therein, * * * and where there are several provisions or particulars such
construction is, if possible, to be adopted as will give effect to all.”).
Second, the trial court reasoned that the “legislative history makes it
clear” that the exception in ORS 181A.820(2) was “intended to permit law
enforcement to notify ICE when a person is arrested to permit ICE to take
follow up actions if ICE deems necessary.” ER 70. That analysis cannot be
squared with the statutory text and context. See State v. McNally, 361 Or 314,
328, 392 P3d 721 (2017) (text and context prevail over ambiguities in
legislative history). Subsection (2) authorizes only an “exchange [of]
information” between state or local law enforcement and ICE, not unfettered
“contact” or “notice.”16 The ordinary meaning of the phrase “exchange of
information” is “the * * * giving or taking of one thing in return for another.”
Webster’s at 792. Accordingly, NORCOR may give ICE information
pertaining to a foreign-born individual’s identity and receive, in return,
16

The trial court was correct that early drafts of HB 2314 allowed state and
local law enforcement officials to “contact” ICE after an arrest, and the
legislative history contains statements to the effect that “local police are
allowed to contact [ICE] if an alien is arrested in a criminal matter.”
Testimony, House Committee on Judiciary, HB 2314, Feb 6, 1987, Ex A
(statement of Danny Santos). The comments implied strongly, however, that
the purpose of “contact[ing]” immigration authorities was to assist in state or
local law enforcement, not for the purpose of detecting or apprehending persons
present in violation of the immigration laws. See id.; see also Tape Recording,
House Committee on Judiciary, HB 2314, Feb 13, 1987, Tape 125 (statement of
Rep Bill Bellamy). In all events, each of those comments was made before the
bill that became ORS 181A.820 was revised to permit only an “exchange” of
information, not any “contact.” The trial court’s analysis overlooked that fact.
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information necessary to “verify the immigration status of a person” who has
been arrested, ORS 181A.820(2)(a), or “criminal investigation information,”
ORS 181A.820(2)(b). But NORCOR has made clear that it does not and need
not “verify” the immigration status of state or local detainees, and that it does
not need or obtain “criminal investigation information” from ICE. ER 25, 70;
NORCOR Motion at 5, 25. In short, the undisputed facts in the summary
judgment record show that booking notifications are not part of a statutorily
permitted “exchange of information,” but instead are a voluntary and gratuitous
offer of information for the sole purpose of assisting ICE in enforcing the
federal immigration laws. They therefore violate ORS 181A.820.
CROSS ASSIGNMENT OF ERROR
The trial court erred in rejecting Plaintiffs’ alternative standing argument
based on Oregon’s common law and ORS 294.100.17
I.

Preservation of Error
Plaintiffs’ operative complaint alleged, and their summary judgment

briefing argued, that they have standing under the Uniform Declaratory
Judgment Act because (1) the undisputed facts in the record showed that
NORCOR’s receipts under the IGSA are less than the costs of incarcerating
immigrants, so Plaintiffs’ tax burdens have been and will continue to be

In Plaintiffs’ view, the Court need not reach the issue of standing unless
NORCOR assigns error to the trial court’s decision on that issue. Plaintiffs raise
it as a cross-assignment of error for preservation purposes.
17
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augmented if the IGSA were continued; and (2) alternatively, Oregon common
and statutory law has long recognized that taxpayers have standing to challenge
unauthorized expenditures of public funds, regardless whether they show that
the unlawful expenditures have an actual and immediate effect on the amounts
they pay in taxes. Those arguments were made with enough specificity to
ensure that the trial court could fully “consider the point and avoid committing
error.” Becklin, 195 Or App at 199–200. The trial court considered and
rejected Plaintiff’s second argument in its Orders on Summary Judgment. ER
64–67.
II.

Standard of Review
On appeal from a trial court’s order on cross-motions for summary

judgment, this Court must determine “which party * * * was entitled to
judgment as a matter of law, which entails reviewing whether the trial court
correctly applied the law to the facts.” Powell, 185 Or App at 340. The parties
agree that there are no disputes of fact in this appeal. Whether, on the
undisputed facts, Plaintiffs have standing to bring their claims, is a question of
law. Fenimore v. Blachly-Lane Cnty. C.E.A., 297 Or App 47, 50–51, 441 P3d
699 (2019).
ARGUMENT
The Oregon Supreme Court has “identified three showings that must be
made by a plaintiff who seeks declaratory relief under [Oregon’s Uniform

33
Declaratory Judgment Act].” Foote v. State, 364 Or 558, 562–63, 437 P3d 221
(2019). First, the plaintiff must show that she has a legally recognized interest
that is “recognized under some statute, constitutional provision, regulation,
local ordinance, or historical or evolving principle of common law.” Id. at 563.
Second, there must be a showing that the interest will be “affected,” and that the
effect is “‘real or probable, not hypothetical or speculative.’” Id. Third, the
plaintiff must seek relief that, “‘if granted, must redress the injury that is the
subject of the declaratory judgment action.’” Id. (quoting Morgan v. Sisters
Sch. Dist. #6, 353 Or 189, 197, 301 P3d 419 (2013)).
The second and third elements cannot be, and never have been, contested
in this case. NORCOR has been engaging in prohibited immigration
enforcement activities for years, and the declaratory and injunctive relief that
Plaintiffs seek would put an end to those activities. With respect to the first
element, the trial court found that the undisputed facts in the summary judgment
record established that the cost of NORCOR’s immigration enforcement
activities exceeds its receipts under the IGSA, so Wasco County taxpayers,
including Plaintiffs, are subsidizing those activities. ER 60. That is a classic
example of encroachment on “a taxpayer’s interest in avoiding excessive or
improper taxes,” which “can support standing” under the Declaratory Judgment
Act. MT & M Gaming v. City of Portland, 360 Or 544, 564, 383 P3d 800
(2016). In that respect, the trial court’s analysis was correct.
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In a different respect, however, the trial court erred. Despite having
found that Plaintiffs have standing, the court went on to consider and reject
Plaintiffs’ alternative argument that, under long-settled Oregon common law,
taxpayers have a legally recognized interest in preventing the use of public
funds or property such that a “taxpayer may, by suit in equity, restrain and
prevent misapplication or illegal diversion of [those] public funds or property”
in a manner that violates ORS 181A.820. Burness v. Multnomah Cnty., 37 Or
460, 467–68, 60 P 1005 (1900). That was error.
This Court alluded to Plaintiffs’ alternative theory of standing in Cruz v.
Multnomah County, 279 Or App 1, 23–24, 381 P23d 856 (2016). There, the
Court explained that, “because ORS 181A.820 is a restriction on the use of
‘agency moneys,’ there were, and are, enforcement mechanisms relating to
unauthorized expenditures of public funds.” One of those mechanisms,
according to the Cruz court, is ORS 294.100, which “prohibit[s] expenditures
for ‘different purpose[s] than provided by law’ and provid[es] for enforcement
by [a] taxpayer.” Id. 23–24.
The historical distinction between the “enforcement mechanism” cited in
Cruz, which provides a damages remedy against public officials who misuse
public funds,18 and the common-law doctrine applied in Burness and many

18

The statute, ORS 294.100, provides,
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other cases,19 was described by the Supreme Court in Burt v. Blumenauer, 299
Or 55, 699 P2d 168 (1985). As relevant here, the Burt Court observed that,
“[p]rior to 1931 [when the predecessor of ORS 294.100 was enacted], Oregon
taxpayers had certain limited methods by which to protect themselves against
unauthorized expenditures that might result in increasing their tax burden,”
which included the ability “to enjoin unlawful expenditures before they
occurred.” Id. at 70 n 8. The Court also noted that its post-1931 cases citing the
predecessor to ORS 294.100 had upheld taxpayer requests for injunctive and
declaratory relief preventing unauthorized expenditures. Id. at 71 (citing Tuttle

(1) It is unlawful for any public official to expend any moneys in
excess of the amounts provided by law, or for any other or
different purpose than provided by law.
(2) Any public official who expends any public moneys in excess
of the amounts or for any other or different purpose than
authorized by law shall be civilly liable for the return of the
money by suit of the district attorney of the district in which the
offense is committed, or at the suit of any taxpayer of such
district, if the expenditure constitutes malfeasance in office or
willful or wanton neglect of duty.
As a remedy, the statute permits a taxpayer to demand an investigation of
a public official alleged to have misused public funds and to “proceed at
law in the courts against [a] public official who has unlawfully expended
the moneys for the return of the moneys unlawfully expended to the
treasury of the municipal corporation.” ORS 294.100(3).
19
See, e.g., Young v. Gard, 129 Or 534, 277 P 1005 (1929); Gosso v. Hart,
123 Or 67, 261 P 80 (1927); Gosso v. Riddell, 123 Or 57, 261 P 77 (1927);
McKenna v. McHaley, 62 Or 1, 123 P 1069 (1912); Sears v. James, 47 Or 50,
82 P 14 (1905); Brownfield v. Houser, 30 Or 534, 49 P 843 (1897); Carman v.
Woodruff, 10 Or 133 (1882).
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v. Beem, 144 Or 145, 24 P2d 12 (1933), and Glines v. Bain, 157 Or 358, 72 P2d
33 (1937)). In other words, Burt clarifies that the purpose of ORS 294.100 and
its predecessor was to permit taxpayers to bring an action for damages resulting
from an unauthorized use of public funds that already had occurred, but that the
established common-law right of taxpayers to seek equitable relief remained
unchanged.20
The long line of “unauthorized expenditure” cases decided both before
and after ORS 294.100 and its predecessor were enacted is distinct from those
discussed in MT & M Gaming. In Burt, for example, the Supreme Court
referred to situations in which unauthorized expenditures “might result in
increasing [the] tax burden,” as distinct from situations in which plaintiffs
“have suffered adverse tax consequences.” MT & M Gaming, 360 Or at 564
(emphasis added). Consistent with that distinction, other cases have recognized
that a “wrongful and illegal disposal of public funds or property * * * will
necessarily lead to increased rates of taxation to restore the loss,” Carman, 10

20

When Burt was decided, ORS 294.100 allowed taxpayers to obtain
recovery from public officials for any unauthorized use of public funds. The
statute was amended in 2001 to limit that “severe” remedy to situations in
which the misuse amounted to “malfeasance” or “willful or wanton neglect of
duty” to avoid leaving “public officials and their families financially bankrupt”
for a “simple administrative error or mis interpretations * * * .” Testimony,
House Civil Committee on Judiciary, HB 2389, Apr 1, 2001, Ex D (statement
of Oregon League of Cities). Again, however, nothing in that amendment or its
legislative history purported to limit the pre-existing right of taxpayers to obtain
declaratory or equitable relief preventing an illegal use of public funds.
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Or at 136, without requiring a showing of “how [the challenged action] affected
tax liability * * * .” MT & M Gaming, 360 Or at 564 n 7 (citing Gruber v.
Lincoln Hosp. Dist., 285 Or 3, 8–9, 588 P2d 1281 (1979)). Still others have
compared the common-law right of taxpayers to challenge unauthorized
expenditures to shareholder derivative actions, which also do not require direct
injury to the plaintiffs, e.g., Gosso, 123 at 59–61 (adopting trial court opinion),
or have granted equitable relief to taxpayers who challenge particular
expenditures without mentioning a possible effect on taxes, e.g., Tuttle, 144 Or
at 145 (citing predecessor to ORS 294.100).
To be sure, some unauthorized expenditure cases have discussed whether
there had been actual “injury to the [governmental entity] or its taxpayers
* * * .” Bear Creek Valley Sanitary Auth. v. Hawkins, 53 Or App 212, 221–22,
631 P2d 808 (1981). That does not mean that such a showing is required; as the
Supreme Court has emphasized, it is a mistake to “confus[e] what is sufficient
to support standing to bring a declaratory action with what is necessary.” MT &
M Gaming, 360 Or at 556. Although standing is established where, as here,
plaintiffs proved that their tax burdens have been affected by the challenged
action, such a showing is not required where—also, as here—taxpayers
challenge a misuse of public resources. The trial court erred in holding
otherwise.
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CONCLUSION
All of NORCOR’s federal immigration enforcement activities violate
ORS 181A.820. The trial court erred when it held that NORCOR’s
incarceration of immigrants under the IGSA and booking notifications to ICE
do not violate ORS 181A.820. The trial court also erred by considering and
rejecting Plaintiff’s argument that long-settled Oregon common law recognizes
a right of taxpayers to seek equitable relief to prevent a diversion or misuse of
public funds. Plaintiffs respectufully urge this Court to reverse the trial court’s
judgment on those grounds only, and otherwise to affirm.
DATED this 24th day of October, 2019.
Respectfully submitted,
STOLL STOLL BERNE LOKTING
& SHLACHTER PC

OREGON LAW CENTER

By: s/Nadia H. Dahab
Nadia H. Dahab, OSB No. 125630
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Email: ndahab@stollberne.com

By: s/David R. Henretty
Stephen S. Walters, OSB No. 801200
David R. Henretty, OSB No. 031870
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BILL TAYLOR, COUNSEL
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MIKE BURTON, CHAIR
JUDITH BAUMAN
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DICK SPRINGER
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said there might be many groups competing for the funds and
he indicated that in probation and diversion hearings people
say they cannot afford treatment. Proceeds might go for
treatment.
108

BILL TAYLOR asked if Oregon constitution would prohibit the
proceeds from going to pay administrative costs. MR.
MCDONNELL said he was not aware of that provision. MS. AIKEN
said they have not researched that issue because they have
not drafted the forfeiture legislation but they will look for
that information and would provide to counsel.

122

REPRESENTATIVE BURTON closed the hearing on HB 2389 and
called a brief recess at 4:25 p.m.

HB 2314 - RELATING TO LAW ENFORCEMENT.
137

REPRESENTATIVE BURTON reopened the meeting at 4:36 p.m.

144

REPRESENTATIVE SPRINGER made a motion to move to full
committee with a do pass recommendation.
The motion was
seconded by REPRESENTATIVE BAUMAN. THE MOTION PASSED WITHOUT
OBJECTION.

156

REPRESENTATIVE BURTON closed the hearing at 4:40 p.m.
Submitted by,

A-~:7~
Deborah Flager
Committee Assistant

EXHIBITS:
A - HB 2331, testimony, Edward McGlone
B - HB 2393, testimony, Rep. Larry Sowa

c D

HB 2393, testimony, Tex Shively

- HB 2393, testimony, Leonard Zygar

E - HB 2393, concealed weapon permit application, Leonard Zygar
F - HB 2383, testimony, John Minnis
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February 6, 1987
Tb:

From=
Re:

House Judiciary Committee
Danny Santos, State President of HPAC
House Bill 2314

Dear Committee Members:
The Hispanic Political Action Committee is concerned about the
enforcement of federal immigration· laws by local,
county and
state law enforcement . agencies. Such attempts by Oregon officials
to enforce these federal laws has had an adverse affect on
community relations with the Hispanic citizenry. We believe that
HB 2314 will help solve this probl~m and we respectfully request
your support.
THE LAW
Under the United ·states Constitution's Pre-emption Clause, the
Immigration and Natti.ralization · Act . · (8 USC 1101 et.seq.), U.S.
Attorney General Bell's Opinion, Oreg6n Attorney General Redden's
Opinion (No. 7439, April 28, 1977)) '. and several court decisions,
it is clear that stat~ and local law enforcement officers have no
authority to enforce ·federal immigration laws. The authority to
enforce immigration · laws is delegated to the Immigration and
Natur~lization Service (INS) under 8 USC 1357.
THE PROBLEMS
The majority of . law enforcement agencies seem to understand the
law and do not attempt to enforce immigration laws. However, some
local law enforcement agencies
have attempted
to enforce
immigration laws by themselves or iri conjunction with the INS.
The justification for these illegal practices are threefold: 1)
they have done it in the past arid do not understand why they can
not continue to do so; 2)
they are sworn to uphold the laws of
this 6ountry and they are doing so by looking for illegal aliens;
3)
they do not understand the ~aw because there is no state
statute cover~ng · this · matter. The statutes,
legal opinions, and
the· courts all indicate that such rationales are invalid. In
·Oregon' . there have peen
several
lawsuits
regarding these
illegalities
[Trevino v.
City of Independence Police and Polk
Countt Sheriff ~1977)].
' RAMIFICATIONS OF ILLEGAL ENFORCEMENT
1) His:t>anic and other ethic minori t ·ies,
citizen and non-citizen
a;I.ike:, · are detained ., · interrogated, . and harassed by local law
ehfor6ement agencie~ 6n the ba~is ; ~f skin color,
language, and
dre~s~ This
is:~
viplation of ohS!s right to privacy and equal
protection. Hispanics· and other minorities are treated as second
class citizens.
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2) Local law enforcement agencies are not trained in immigration
law. Local police are usually trained only in criminal law which
remains fairly
constant.
Immigration law, however,
is not
criminal, but civil law, and is constantly changing.
INS agents
are specially trained in the enforcement of immigration laws.
{Please note that local law enforcement agencies do not enforce
the federal tax laws which are also civil)
3) High priority criminal law enforcement and investigation is
being subdued for the purpose of enforcing low priority, noncriminal matters.
This does not set well with the local
taxpayers, especially the Hispanic taxpayers, when local law
enforcement agencies are trying to justify their budgets.
4)
Local governments run the risk of incurring liability for
violating a person civil rights. Governments then have to expend
monies out of their coffers in defending these types of cases.
They are also quite time consuming. In most cases,
a local
government's insurance does not cover civil rights violations,
and therfore, additional legal costs will be incurred.

THE BILL ITSELF
The purpose of this bill is to resolve the problem of local law
enforcement agencies attempting to enforce federal immigration
laws. The bill would be a restatement of what the law is and will
give an Oregon statute citation as to what the law is. Hopefully,
this bill will assist law enforcement
agencies in better
understanding what the law is. The bill would reiterate the fact
that only the INS has the
authority to
enforce federal
immigration laws.
The bill
would not interfere with law
enforcement agencies' enforcement of criminal laws. Under the
bill,
local police are allowed to contact INS if an alien is
arrested in a criminal matter.
LEGISLATIVE BACKGROUND
This bill passed the House as HB 2450 in 1983 by a vote of 40-11
and passed the House in 1985 as HB 2337 by a vote of 54-1.
If we may be of any further assistance on this bill or
matter, please do not hesitate to contact us.
Rebecca Crocker
Legislative Liaison
362-7905

Danny Santos
State President
370-8889/6057

Thank you for your consideration and service.

any other
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HOUSE OF REPRESENTATIVES
SALEM, OREGON
97310

Testimony to be given by Rep. Rocky Barilla
Friday, Feb. 6, 1987
Subject: HB 2314
Dear Chairperson Springer and House Judiciary Members,
This measure clarifies that only the Immigration and
Naturalization Service can enforce federal immigration laws, and
codifies that police have only the authority to enforce criminal
laws.
There is no authority for local law enforcement agencies to
enforce immigration laws.
Immigration law is federal civil law
which is enforced only by the Immigration and Naturalization
Service.
Law enforcement agencies have authority to enforce
criminal law.
ORS 181.030 (1) states that "The Department of
State Police and each member of the Oregon State Police shall be
charged with enforcement of all criminal laws." No mention is
made of whether the term "all criminal laws" means violations of
federal law.
Local police have no authority to enforce other
federal civil laws, for example, the Federal Clean Water Act.
There is an Attorney General's Opinion of April 28th, 1977,
stating that state and local law enforcement officers have no
authority to enforce United states Statutes and regulations
regarding immigration and naturalization.
A state or local
enforcement officer may only stop and detain a suspected alien if
the officer has probable cause to do so for possible violations
of a state or local criminal law.
Immigration law is a federal, not a state and local, issue.
The state and local governments have enough to do with enforcing
their own laws and regulations.
A high priority for the law
enforcement is protection of persons and property.
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64th LEGISLATIVE SESSION
May 20, 1987
Tapes 151-153
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State Capitol
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SENATOR
SENATOR
SENATOR
SENATOR
SENATOR
SENATOR
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STAFF PRESENT:
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PAM WATTS, COMMITTEE ASSISTANT
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SENATOR CLIFFORD TROW
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KELLY HAGAN, BURFAU OF LABOR
LEE ERICKSON, OREGON STATE POLICE
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BONNIE SMITH
REPRESENTATIVE PAUL PHILLIPS
BOB OLESON, OREGON STATE BAR
DIANA GODWIN, OREGON STATE BAR
THAD GUYER, MEDFORD ATTORNEY
DAVID MARCUS, OREGON ASSOCIATION OF ADMINISTRATIVE LAW
JUDGES
TERRY ROGERS, LEGAL AID
BRADD SWANK, STATE COURT ADMINISTRATOR'S OFFICE
RICHARD BRAY, OREGON ASSOCIATION OF PROCESS SERVERS
JIM SWANSON, LINCOLN CREDIT
RON SOMERS, OREGON STATE BAR
JASON CROWE, OREGON ASSOCIATION OF PROCESS SERVERS
BOB DONALDSON, SALEM ATTORNEY

WILLIAM (BILL) FRYE, CHAIRMAN
JAN WYERS, CO-CHAIRMAN
JOHN BR.ENN™AN
PETER BROCKMAN
JOYCE COHEN (EXCUSED)
JEANNETTE HAMBY
JIM HILL

TAPE 151, SIDE A
009

CHAIRMAN BILL FRYE called the meeting to order at 5:07 p.m.
time were SENATORS FRYE and WYERS and COUNSEL CARLSON.

Present at that

WORK SESSION
SB 219 - Relating to public records
016
l

•

SENATOR CLIFF TROW read his written testimony (EXHIBIT A) in support of
amendments to Section 3, Subsection (l) (0) proposed by the State System of
Higher Education. He referred to written testimony by Hewlett-Packard Company
and Tektronix, Inc. in support of the proposed amendments (EXHIBITS Band C).

Page 2
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5:10.

SENATOR BROCKMAN arrived.

052

SENATOR TROW urged amendment of SB 219 in order to protect higher education
research and project design so that researchers have some guarantee that their
work can proceed without being stolen or interfered with.

057

CHAIRMAN FRYE asked
SENATOR TROW agreed.

060

SENATOR TROW referred to the amendment proposed by the Oregon State System of
Higher Education (EXHIBIT D).

5:11

SENATOR BRENNEMAN arrived.

if

Senator Trow's

concern was

to page

3,

lines

32-33.

PUBLIC HEARING
HB 2314 - Relating to law enforcement

095

REPRESENTATIVE ROCKY BARILLA testified
his written testimony (EXHIBIT E).

in support of HB 2314 and paraphrased

5:16

SENATOR HAMBY arrived.

120

REPRESENTATIVE BARILLA continued reading his testimony.

127

CHAIRMAN FRYE asked if HB 2314 would prevent an officer from taking an illegal
alien into custody if he was stopped on probable cause and the officer
determined there was no probable cause to make an arrest, but in the course of
the authorized identification gathering process, the officer found that this
person was an illegal alien. REPRESENTATIVE BARILLA answered yes and said the
present policy with the Oregon State Police is that they will not arrest a
person on that basis. If there was a reason to arrest the pe~~()n•...th:.....!?.'.?.~.~-·~.e
would arrest him and th"eil'"wcaTi- Immigration auTh."c)i:~itTe·s.

138

DANNY SANTOS, representing the Hispanic Political Action Committee, summarized
his written testimony in support of HB 2314 (EXHIBIT F). MR. SANTOS said the
purpose of HB 2314 is to resolve the problem of local law enforcement agencies
attempting to-·errrorce federal immig ration laws.

158

CHAIRMAN FRYE referred to a letter by the Bureau
proposing an amendment to.JLB-2.JJ-4-(EXHIBIT G).

164

REPRESENTATIVE BARILLA was aware of the proposed amendment and had no problem
with it.

167

SENATOR HAMBY recalled that a bill was introduced last session dealing with
confidentiality of school records and preventing local law enforcement agents
from entering schools and pulling out suspected aliens. MR. SANTOS believed
that bill had passed last session.

175

KELLY HAGAN,
representing the Bureau of Labor and Industries, submitted
proposed amendments by the Bureau (EXHIBIT G). He said they would consider it
a severe if not fatal restriction of their enforcement efforts in farm labor
contracting if they were considered a law enforcement agency under this bill.

of

Labor

and

Industries
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187

LT. LEE ERICKSON, representing the Oregon State Police Criminal Division,
paraphrased his written testimony in opposition to ~ (EXHIBIT H). They
are in opposition to the bill due to wording in Section 2. He advised that the
Oregon State Police, by written policy, does not involve itself in the
enforcement of federal immigration laws. He said Section 2 would prohibit
their ability to contact the U.S. Immigration and Naturalization Service during
an investigation, many times where an illegal immigrant is the victim of the
crime.

208

CHAIRMAN FRYE asked i f striking the words on line 10 beginning with "if" would
take care of this.

212

OFFICER ERICKSON said the OSP would like to have the ability to contact the
U.S.
Immigration
and
Naturalization
Service
to
request
investigative
information with reference to persons named in their files.

216

CHAIRMAN FRYE asked Representative Barilla and Lt. Erickson to work on proposed
language.

PUBLIC BEARING
SB 847 - Relating to land sale contract foreclosure
227

SENATOR LARRY HILL, chief sponsor of SB 847, introduced Bonnie Smith, a
constituent, and read his written testimony (EXHIBIT I). SENATOR HILL said SB
847 would add remedies for forfeitures under land sales contracts. He
explained that it would add provisions that when a purchaser had an unpaid
balance of 100%, there is a 10-day period from delivery of the notice to the
time that forfeiture is accomplished, and if the purchaser has an unpaid
balance between 90-100%, there is a 30-day period, and then the existing law of
a 60-day period would take over when the purchaser has an unpaid balance on the
contract of more than 75% but less than 90%. SENATOR HILL suggested in
Sub sect ion 4 that proceedings initiated pursuant to this new language have
priority on the court docket of jurisdiction over all other cases except those
given equal or greater status by statute. SENATOR HILL explained that
accomplishing a forfeiture is difficult and the remedy through court is very
slow, and landlord-tenant law does not apply in the case of land sales
contracts. He said §B 847 would help speed up resolution to these problems.

285

BONNIE SMITH, a real estate broker and small investor, testified in support of
SB 847. She explained that currently if a buyer signs an earnest money to move
=----into a property and agree·s to make a down payment at a certain time and does
not make it, there is no way to get that buyer off the property, that landlordtenant law does not apply, and the seller has to go through circuit court to
get the buyer out of the property, which often takes 9-10 months to accomplish.
MS. SMITH said it cost her thousands of dollars to get the buyer off her
property and she had no remedies to enforce the buyer to even pay rent. She
felt this might be remedied by putting a clause in the land sales contract to
the effect that if a buyer does not live up to his obligations, then he would
come under SB 847 or the landlord-tenant law.

309

CHAIRMAN FRYE asked Mrs. Smith if the prospective buyer in the case she talked
about signed an actual contract. MS. SMITH said the buyer signed only an
earnest money agreement and he did not follow through and do anything as

I
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SB .9 09 , HB 21-71, 2 2 9 3, 2 3 9 4.
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SEN.
SEN.
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TAPE 170, SIDE A

010

CHAIRMAN BILL FRYE called the meeting to order at 5:11 p.m.
time were SENATORS BRENNEMAN, BROCKMAN, HAMBY and HILL.

Present at that

WORK SESSION
HB 2171 A-eng., relating to ethics

5:12

SEN. WYERS entered.

019

COUNSEL CARLSON said the Senate President's office _has suggested an amendment
to this bill, identified as the -3 amendments (EXHIBIT A). The amendment
addresses the issue of 16 hours or $50 of lobbying; the concern was that an
organization of some kind might break that up between two or more individuals
and as an organization, evade the limit. This amendment would cover whole
organizations, whether or not they are comprised of more than one individual.
He suggested adopting the language in concept and allowing him to wcirk with
Legislative Counsel to make the language grammatically correct. He stated that
Roger Martin of the Capitol Club had testified in favor of the amendments (see
minutes of 5-26-87). Common Cause sent a letter to the committee indicating
support of the bill (EXHIBIT B). He referred members to an annotated version
of the bill from Betty Reynolds (Ex. A, 5-26-87) which explains all the
changes. He stated that most of the changes the bill makes are clarifications,
and any substantive changes are very minor and were necessitated by the
clarifications.

044

SEN. BROCKMAN asked . Ms. Reynolds how a ..corporation or association spends 16
hours "doing something".

048

BETTY REYNOLDS, Executive Director of the Ethics Commission, explained that the
amendment attempts to address a circumstance in which a group called Voters for
Oregon Timber Resources launched a letter writing campaign encouraging
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r:m 2304 A- Engrossed, relating to administrative procedures
356

COUNSEL CARLSON said the bill sets up a commission to study contested case
proceedings, to report on the role of hearings officers and administrative law
judges and to review the whole issue of ex parte communications.
SEN. WYERS stepped out.
CHAIRMAN FRYE stated this bill was in lieu of the other three bills which would
make substantial changes in the procedures.

362

368

MOTION

SEN. BROCKMAN moved HB 2304 to the Floor with a do pass
recommendation.

VOTE:

In a roll call vote, all members present voted aye.
Excused
were Senators Cohen, Hill and Wyers.
(NOTE:
In a
subsequent motion, it was unanimously agreed to allow Sen.
Hill to cast an AYE vote on this bill.
See Tape Count 438,
this tape.)

SEN. HAMBY suggested the committee may want to request that the subsequent
referral to Ways and Means be rescinded.
COUNSEL CARLSON said the requesters of the bill had asked that it be
rescinded.

5:36

MOTION:

CHAIRMAN FRYE moved to write to the President's office to
request rescision of the subsequent referral to Ways and
Means.

VOTE

There were no objections, and the motion passed.

SEN. HILL returned.

HB 2314, relating to law enforcement
380

CHAIRMAN FRYE stated there had been no opposition to this bill that he knew of,
even though the topic was coming back for the third session.

390

SEN. BRENNEMAN confirmed through Counsel Carlson that the -1 amendments
(EXHIBIT C) were the ones from Rep. Barilla and the State Police.
COUNSEL
CARLSON responded to a question from SEN. HAMBY by stating that the Bureau of
Labor and Industries' amendments also show up in the -1 amendments.

404

MOTION

SEN. HAMBY moved adoption of the -1 amendments (as
printed).

VOTE

There were no objections and it was so ordered.

408

COUNSEL CARLSON paraphrased his staff measure analysis (EXHIBIT D)
suggests and explains the hand-written amendments on Ex. C.

which

A letter from Danny Santos of the Hispanic Political Action Committee
supporting the proposed amendments was entered as EXHIBIT E.

MOTION

SEN. HAMBY moved adoption of the hand-written amendments
contained on the hand-engrossed HB 2314 (pg. 2, Ex. C).

Page 5
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425

438

VOTE

There being no objections, the motion was passed.

MOTION

SEN. HAMBY moved HB 2314 as amended to the Floor with a do
pass recommendation.

VOTE:

In a roll call vote, all members present voted aye.
were Senators Cohen and Wyers.

Excused

SEN. HILL asked to be recorded as an AYE vote on the last two bills which were
passed out of committee while he was out of the room. Hearing no objection,
CHAIRMAN FRYE said it was allowed.

HB 2293, relating to courts
449

COUNSEL CARLSON said this bill was proposed by the Oregon State Bar to deal
with cases filed in the wrong court. Under current law, if a case is misfiled,
it is then dismissed and started over in the right forum.
The bill establishes
a transfer procedure rather than dismissal and refiling.

468

SEN. HAMBY said she had a note from the State Court Administrator stating his
opposition to the bill (EXHIBIT F).
She added that she had no problem with it.
CHAIRMAN FRYE commented that Mr. Linden is one of the attorneys who doesn't
have to pay for Professional Liability Insurance, and he couldn't get caught up
in making these mistakes. CHAIRMAN FRYE said the bill would save people whose
lawyers occasionally make a mistake and file in the wrong court. He stated he
couldn't see that it does anything to the court system.

491

MOTION

SEN. BRENNEMAN moved HB 2293 to the Floor with a do pass
recommendation.

VOTE

In a roll call vote, all members present voted AYE.
Cohen was excused.

Sen.

NOTE:
A letter from Chief Judge Joseph opposing the bill was entered as
EXHIBIT G; a statement in support from the Oregon State Bar was entered as
EXHIBIT H.
TAPE 171, SIDE A
HB 2297, relating to financial statements
037

COUNSEL CARLSON said this bill from the Bar adds an option for a ten year
financing statement under the UCC. He said the Banking Association proposed
amendments which are identified as the -6 amendments (EXHIBIT I).
COUNSEL CARLSON said in addition to the -6 amendments, the sentence beginning
at the end of line 31 and continuing through line 33 of pg. 3 of the printed
House Amendments needs to be deleted. He said that would cure a number of
problems that both the Bankers and the Bar discovered, and would not damage
anybody. He said Dianna Godwin of the OSB, the Secretary of State and Frank
Brawner of the Bankers Assoc. have worked out this amendment.
MOTION

CHAIRMAN FRYE moved to amend the House Amendments by
deleting the sentence beginning at the end of line 31, pg. 3
_and continuing through line 33.
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BUREAU OF LABOR AND INDUSTRIES
Mary Roberts, Commissioner

April 14, 1987

Senate Judiciary

1 5 APR 1987
Senator Bill Frye, Chair
Senate Judiciary Committee
S217 State Capitol
Salem, Oregon 97310-1437

HS 2314

Dear Senator Frye &Members:
I would like to bring to your attention a potential conflict in state
policy in regard to HB 2314 and Oregon's farm labor contractor statute.
Current farm labor contractor law prohibits farm labor contractors from
knowingly employing an alien not legally present or employable in the United
States. In order to enforce this statute, the Bureau has found ~t necessary
to accompany representatives of the Immigration and Naturalization Service
(INS) when they check farm and forest labor crews for citizenship status.
Although the Bureau does not assist in apprehending these personi, it might
be interpreted that the Bureau does assist in the detection of such persons.
Because the bi 11 contains no definition of a law enforcement agency",
my concern is that we could be defined as such. This interpretation could
severely restrict the enforcement of that section of the Farm Labor Contractor
Law as to render the statute useless. Only the INS has the statutory authority
to determine the legality of an individual's citizenship and it is for this
reason we accompany them.
11

The Bureau has revoked several licenses for violation of this law.
Therefore, to ensure no possible conflicts, I will propose an amendment to
HB 2314. The amendment would add a subsection (3) as follows on line 11:
11

(3)

For purpose of subsection

(1)

of this section, the

Bureau of Labor and Industries is not a law enforcement
agency.

11

PORTLAND
1400 SW 5th Avenue
Portland, Oregon 97201
MEDFORD
700 E. Main
Medford, Oregon 97504

SALEM
3665 Wolverine St. NF.; E-1
Salem, Oregon 97310
COOS BAY
320 Central Ave., Suite 510
Coos Bay, Oregon 97420

BEND
1230 NE Third, Suite A244
Bend, Oregon 97701

AN EQUAL OPPORTUNITY EMPLOYER
.....

,

1... '

._/

EUGENE
165 E. 7th Street, Suite 220
Eugene, Oregon 97401
PENDLETON
700 SE Emigrant, Suite 240
Pendleton, Oregon 97601

APP-13

Senator Frye
April 14, 1987
page 2
When the bill is proposed for hearing, I will be there to testify and
submit the above amendment. I would appreciate your consideration of this
proposal.

Marilyn Coffel
Executive Assistant
MC:cp
cc:

Members
Senate Judiciary Committee
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PUBLIC SERVICE BUILDING, SALEM, OREGON 97310

NEIL GOLDSCHMIDT
GOVERNOR

May 19, 1987

Senator William (Bill) Frye
Chairman
Senate Judiciary Committee
Salem, Oregon

Chairperson Frye, Committee Members, for the record, I am
.
.
Lieutenant Lee c. Erickson, Assistant Division Commander
of

the

Oregon

State Police

Criminal Division.

The

Department opposes House Bill ?314.

The Oregon state Police,

by policy,

federal

The only immigration

that

immigration laws.

the Department

addresses

are

criminal behavior by illegal aliens.
would
.

hamper

the

Department's

does

not enforce

those

issues

surrounding

This bill, however,

ability

to

conduct

a

.

criminal investigation;

and,

for

that

reason,

we must

oppose the bill as it is written.

The Department periodically initiates investigations into
a wide

assortment of crimes including, but not limited
.

to,

homicide,

crimes,

narcotic violations,

.

burglary rings,

and other crimes against persons.

rt

sex

is not

APP-15

House Bill 2314
Page 2
uncommon
these

that

illegal

aliens

investigations.

investigation,

are

During

it may be

involved
the

in some of

course

necessary to

of

the

identify those

involved and to verify their immigration status through
INS.

This

bill

under Section II

would

prohibit

the

Department from contacting United States Immigration and
Naturalization Service
This

would

unless

needlessly

investigations.

the

hamper

Current

person is . arrested.
the

Department's

investigations,

such as the

investigation being conducted by Marion County Sheriff's
Office

of

an

unidentified

murder

victim who

is

of

.
.
apparent Mexican nationality and the Klamath Falls State

Police

investigation of

a

murdered hispanic citizen,

could potentially be hampered if law enforcement agencies
were

restricted

in

their

ability

to

contact

.

the

.

Naturalization Service for investigative assistance.

Certainly,
in a

the completed Rajneesh investigation depended

large part on the contact with,

and participation

of, Immigration officials.

In

closing,

the Department of State Police,

by written

rules, adheres to Section I of the proposed law, but must
oppose the bill for the limitations set forth in Section
II.
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CTOR ATIYEH
GOVERNOR

695 SUMMER STREET NE., SALEM, OREGON 97310

To: Committee Members
From: Commission on Hispanic Affairs

PHONE 373-7397

May 20, t987

Dear Committee:
The Commission on Hispanic Affairs would like to take this
opportunity to lend their support to House Bill 251lt. The
Commission on Hispanic Affairs does not believe that the
enforcement of federal immigration laws by our local law
enforcement agencies is in the best interest of our state
because of the adverse effect it has had and would have on our
Hispanic citizenry. We therefore urge your support on House
Bill 2514.
While
most
of
the
controversy today is over illegal
immigration
there
is
hardly
any
discussion of LEGAL
immigration into this country. The ramifications of ILLEGAL
ENFORCEMENT
is
such
that
Hispanics
and other ethnic
minorities, including United States citizens, are detained,
interrogated, and harassed by local law enforcement agencies
on the mere bases of color, language, and dress, a clear
violation of one's constitutional rights. Hispanics, whether
they be American citizens or legal immigrants are entitled to
the same rights and protections as any other citizen. Local
police are usually only trained in criminal law, immigration
law,
however, is not criminal, but civil law which is
constantly changing. Further more, local governments have to
expend money out of there own pockets to pursue this type of
law enforcement. High priority criminal law enforcement and
investigation moneys have been and would be diverted for the
purpose of enforcing low priority, non-criminal matters.
The majority of law enforcement agencies seem to know and
understand the Law and do not attempt to enforce immigration
law, and those agencies do not concern us. However, It is the
local law enforcement agencies that have attempted to enforce
immigration law on their own or in conjunction with the INS
that cause us to have grave concern. We of, the Hispanic
Commission respectfully urge your support of House Bill 2514
on the basis· that this law would put into perspective for all
local law enforcement agencies in the State of Oregon their
role in the enforcement of federal immigration law. House Bill
2514 is a restatement of what the Law is and will give an
Oregon statute citation of what the law is. Thank you.
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Presented by

LEGISLATIVE SESSION - 1987
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COMMITTEE

USE
ONLY

STAFF MEASURE ANALYSIS
Measure:
Title:

HB 2314
Relating to law enforcement

Committee:

Senate Judiciary

Hearing Dates:

5/20/87, 6/03/87 (w/s)

Explanation prepared by:

Eric Carlson, co-counsel

PROBLEM ADDRESSED.
Immigration law is federal civil law.
It is enforced solely
by the INS.
INS agents have specialized training that state and
local police and sheriffs do not have.
Local and state law enforcement agencies have no authority
under federal law to enforce immigration laws, and have been
successfully challenged when they have tried.
In opinion number 7439, dated 28 April 1977, A.G. Jim Redden
stated that a police officer's right to stop, interrogate, or
arrest a person must be granted to the policeman by a governmental
unit.
In examining Oregon law, there was no authority found for
police officers to enforce federal immigration law.
Nevertheless, law enforcement personnel in certain
communities do from time to time stop and interrogate people using
immigration law as the basis for the stop.
FUNCTION AND PURPOSE OF MEASURE AS Printed.
The measure would codify existing practice and prohibit the
use of public resources to detect or apprehend persons whose only
apparent violation of law is that they are residing in the U.S.
in violation of federal immigration law.
The measure does provide that law enforcement agencies may
contact the INS to verify immigration status of people who are
arrested for a criminal offense.
AMENDMENTS.
Rep. Barilla and Lt. Erickson of the OSP have worked out an
amendment which would allow the INS to request criminal
investigation information about persons who are named in INS
records.
Cory Streisinger of the Gov's office suggests replacing
"offense" on line 6 with "violation of law", since an offense is
criminal, and immigration law is civil.
I would suggest replacing "contact" on line 8 with "exchange
information with". This would emphasize that information either
the INS or local officials could initiate the contact.
hb2314sm.pre
06/03/87

(
Note:
This analysis is intended for information only and has not
been adopted or officially endorsed by action of the committee.
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J:Jeg i slati ve Counsel
~ - ~to..cl~ HB 2314-1
(LC 1353)
5/21/87 (le)

1

PROPOSED AMENDMENTS TO HOUSE BILL 2314

2

In line 9 of the printed bill, after "to" insert a colon and

3

begin a new paragraph and insert "(a)".
In line 10, delete the period and insert

5

After line 10, insert:

6

"(b) Request criminal investigation information with reference

7
8
9

;

or".

to persons named in service records.
11

(3) For purposes of subsection (1) of this section, the Bureau

of Labor and Industries is not a law enforcement agency.".

********

(

11

4
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June 2, 1987
To:
Re:

Senator William Frye, Chair, Senate Judiciary Committee
Committee Members, Senators: Jan Wyers; John Brenneman; Peter Brockman;
Joyce Cohen; Jeannette Hamby; Jim Hill.
Support of HB 2314

Thank you for the opportunity to testify in support of HB 2314 at the hearing
on May 20, 1987. Likewise, your consideration of the bill at the work session
scheduled for June 3 is appreciated.
At this time I just wished to inform you that the Hispanic Political Action
Committee has no problems with the two amendments that were submitted to the
committee at the May 20th hearing. The first amendment was from the Bureau
of
11
Labor and Industries requesting that the Bureau not be defined as an law
enforcement agency" under the bill so as to allow it to enforce its rules. The
second amendment was proposed by the State Police requesting that law
enforcement agencies be given the ability to contact the Immigration and
Naturalization Service while conducting a criminal investigation.
It is our hope that you can support the bill and send it to the Senate floor
with a 11 do pass 11 recommendation. Your consideration and support are deeply
appreciated. If HPAC can be of any further assistance in this or any other
matter, please do not hesitate to contact us.
Thank you.
Sincerely,

Daniel P. Santos
Hispanic Political Action Committee
P.O. Box 161
Salem, Oregon 97308

J

I

L_., Hispanic Political Action Committee
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1987

STAFF MEASURE ANALYSIS
Measure:

HB 2314

Title: Relating to Law Enforcement
Committee:

House Judiciary

Hearing Date: 2/6/87 (sub. 2); 2/11/87 w.s.; 2/13/87 (full)
Explanation prepared by:

Bill Taylor

PROBLEM ADDRESSED.
Immigration Law is federal civil law.
It is enforced solely by
the Immigration and Naturalization Service.
INS has specialized
training in immigration law and its enforcement. Local law
enforcement agencies have no authority to enforce immigration
laws and have been successfully challenged when they have tried.
These lawsuits have been costly to defend.
FUNCTION AND PURPOSE OF MEASURE AS REPORTED OUT.
This measure would codify existing law prohibiting local law
enforcement agencies from enforcing immigration laws. There is no
fiscal impact.
{

MAJOR ISSUES DISCUSSED.
The intent of the measure is to ensure that only INS enforces
immigration law, and to verify that police have only the authority
to enforce criminal laws. The committee discussed whether this
measure would prohibit law enforcement officials from enforcing or
assisting in enforcing state or federal criminal laws.
It
determined that this measure would not prohibit such enforcement.
EFFECT OF COMMITTEE AMENDMENTS.

VOTING:
AYES: Bauman, Bellamy, Bunn, Burton, Dix, Hanlon, Miller,
Phillips,Springer
NAYS:
CARRIER: Barilla

Note:
This analysis is intended for information only and has not
been adont~d nr nffiriAllv Pn~nrsP~ hv ~rtinn nf thP rnmmittPP
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64th OREGON LEGISLATIVE ASSEMBL Y--1987 Regular Session

Enrolled

House Bill 2314
Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request
of Joint Interim Judiciary Committee for Hispanic Political Action Committee)

CHAPTER ................................................ .

AN ACT

Relating to law enforcement.
Be It Enacted by the People of the State of Oregon:
SECTION 1. (1) No law enforcement agency of the State of Oregon or of any political subdivision of the state shall use agency moneys, equipment or personnel for the purpose of detecting or
apprehending persons whose only violation of law is that they are persons of foreign citizenship
residing in the United States in violation of federal immigration laws.
(2) Notwithstanding subsection (1) of this section, a law enforcement agency may exchange information with the United States Immigration and Naturalization Service in order to:
(a) Verify the immigration status of a person if the person is arrested for any criminal offense;
or
(b) Request criminal investigation information with reference to persons named in service records.
(3) For purposes of subsection (1) of this section, the Bureau of Labor and Industries is not a
law enforcement agency.

Passed by House February 20, 1987
Repassed by House June 11, 1987

Received by Governor:

........................ M., ........................................................., 1987
Approved:

........................ M., ......................................................... , 1987
Chief Clerk of House
Governor
Speaker of House
Filed by Office of Secretary of State:
Passed by Senate June 9, 1987

........................M., ........................................................., 1987

President of Senate

Secretary of State
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OREGON STATE SENATE
LEGISLATIVE SESSION - 1987
STAFF MEASURE ANALYSIS
Measure:
Title:

HB 2314

,lf-~1·

Relating to law enforcement

Committee:

Senate Judiciary

Hearing Dates:

5/20/87, 6/03/87 (w/s)

Explanation prepared by:

Eric Carlson, co-counsel

PROBLEM ADDRESSED.
Immigration law is federal ~ivil law.
It is enforced solely
by the INS.
INS agents have specialized training that state and
local police and sheriffs do not have.
Local and state law enforcement agencies have no authority
under federal law to enforce immigration laws, and have been
successfully challenged when they have tried.
In AG Op no. 7439, dated 28 April 1977, Jim Redden stated
that a police officer's right to stop, interrogate, or arrest a
person must be granted to the policeman by a governmental unit.
In examining Oregon law, there was no authority found for police
officers to enforce federal immigration law.
Nevertheless, law enforcement personnel in some communities
do from time to time stop and interrogate people using immigration
law as the basis for the stop.

(

FUNCTION AND PURPOSE OF MEASURE AS REPORTED OUT.
The measure would codify existing practice and prohibit the
use of public resources to detect or apprehend persons whose only
apparent violation of law is that they are residing in the U.S. in
violation of federal immigration law.
The measure does provide that law enforcement agencies may
exchange information with the INS to verify immigration status and
criminal offense history.
MAJOR ISSUES DISCUSSED.
Whether law enforcement agencies can be limited in the
matters they are allowed to participate in.
EFFECT OF COMMITTEE AMENDMENTS.
Amendments would allow the INS to request criminal
investigation information about persons who are named in INS
records, and define the Bureau of Labor as not a law enforcement
agency for purposes of this act.

hb2314.sma
Note:
This analysis is intended for information only and has not
been adopted or officially endorsed by action of the committee.
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House Bill 2314
Ordered by the Senate June 5
Including Senate Amendments dated June 5
Ordered printed by the Speaker pursuant to House Rule 12.00A (5). Presession filed (at the request of Joint Interim
Judiciary Committee for Hispanic Political Action Committee)

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the
measure.

Prohibi ts st a te a nd local la w enforceme nt age ncies from e nfo rcing immi g ration la ws . Permits
law enforcem nl age ncy to [contact] exchan~e information with United St.a tes Immi gration and
Natura li zatio n Se rvi ce in o rd e r to ve rify imrm gr a tion status of pe rson a rrested fo r crimina l offe nse
or request crimina l investigation information about persons named in service .records .
Specifies that Bureau of Labor and Industries is not law enforcement agency for purposes
.. of prohibition.

A BILL FOR AN ACT
2

Relating to law enforcement.

3

Be It Enacted by the People of the State of Oregon:
SECTION 1.

4

(1)

No law enforcement agency of the State of Oregon or of any political subdi-

5

vision of the state shall use agency moneys, equipment or personnel for the purpose of detecting or

6

apprehending persons whose only violation of law is that they are persons of foreign citizenship

7

residing in the United States in violation of federal immigration laws.
(2) Notwithstanding subsection (1) of this section, a law enforcement agency may exchange in-

8
9

formation with the United States Immigration and Naturalization Service in order to:
(a) Verify the immigration status of a person if the person is arrested for any criminal offense;

10
11

12

13
14

15

or
(b) Request criminal investigation information with reference to persons named in service records.
(3) For purposes of subsection (1) of this section, the Bureau of Labor and Industries is not a
law enforcement agency.

16

NOTE: Matter in bold face in an 111Tlended section is new; matter (italic and bracketed] is existing law to be omitted.
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Judiciary Committee for Hispanic Political Action Committee)
.

SUMMARY
The following summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's brief statement of the essential features of the
measure as introduced.

Pro hibits state and loca l law enforc e me nt agencies from enforcing immigration laws. Permits
law e nforcement agency to conta ct United States Immigratio n and Naturali zation Service in order
to verify immigration status of pe rson a rrested for criminal offense.
A BILL FOR AN ACT
2

Relating to law enforcement.

3

Be It Enacted by the People of the State of Oregon:

4
5

8

9

equ~
· ment

J.d,-~ ~I:-.

only/)e'ff~

~

<.

or personnel for the purpose of detecting or

l l\.LI,_.

apprehending persons whose

7

the United States in violation of federal immigration laws..

9

7

vision of the state shall use agency m,oney!i,

6

B

6

SECTION 1. (1) No law enforcement agency of the State of Oregon or of any political subdi-

is tha they are persons of foreign citizenship residing in
', / _

(2) Notwithstanding subsection (1) of this section, a law

United States Immigration and Naturalization Service in order

10

a person if the person is arrested for any criminal offensej

11

CD

'·/L· ,.._,,< .... J:_--<. '?"

enfor ~em3 nt

t~~ fy

ag· ncy

-. ,
l ..

<-{.""' '·

m ay,.1~

'-..J
L_(

{.u_ .t ....

the

the immigration status of

~

Q-l/'(b) Request criminal investigation information with reference
to persons named in service records.
.....
For purposes of subsection (1) of this section, the Bureau

of Labor and Industries is not a law enforcement agency.tJ

NOTE: Matter in bold face in an amended section is new; matter [italic and bra.cketecl] is existing law to be omitted
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SENATE AMENDMENTS TO
HOUSE BILL 2314
By COMMITTEE ON JUDICIARY

June 5

In line 6 of the printed bill, delete "offense" and insert "violation of law".
2

3

In line 9, after "to" insert a colon and begin a new paragraph and insert "(a)".

4

In line 10, delete the period and insert "; or

5

"(b) Request criminal investigation information with reference to persons named in service re-

6

(

In line 8, delete "contact" and insert "exchange information with".

7

8
9

cords.
"(3)

For purposes of subsection (1) of this section, the Bureau of Labor and Industries is not a

law enforcement agency.".
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ER-1
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Plaintiffs’ Motion for Summary Judgment on 11/5/2018
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filed in support of Plaintiffs’ Motion for Summary Judgment
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5/2/2018, attached as Exhibit 4 to Declaration of Stephen S.
Walters, filed in support of Plaintiffs’ Motion for Summary
Judgment on 11/5/2018

ER-23

ER-27
2014 Intergovernmental Service Agreement (IGA) between
the United States Marshals Service and NORCOR, with 2015
modification adding “Immigration and Customs Enforcement”
as an authorized agency user, attached as Exhibit 1 to
Declaration of David Henretty, filed in support of Plaintiffs’
Motion for Summary Judgment on 11/5/2018
Legislative History of ORS 181A.820, attached as Exhibit 10 ER-44
to Declaration of David Henretty, filed in support of Plaintiffs’
Motion for Summary Judgment on 11/5/2018
ER-54
Excerpt of Plaintiffs’ Amended Combined Reply to Support
Motion for Summary Judgment and Opposition to NORCOR’s
Motion, filed 12/28/2018
Findings of Fact, Conclusions of Law and Orders re: Summary ER-58
Judgment, Wasco Circuit Court, filed 2/8/2019
General Judgment, Wasco Circuit Court, filed 3/22/2019

ER-75

Corrected General Judgment, Wasco Circuit Court, filed
4/22/2019

ER-77

Oregon eCourt Case Information register of actions, Case No.
17CV31082

ER-97

INDEX TO EXCERPT OF RECORD
Description

Page #

Excerpt of Plaintiffs’ Motion for Summary Judgment, filed
11/5/2018

ER-1

Declaration of Stephen S. Walters, filed in support of
Plaintiffs’ Motion for Summary Judgment on 11/5/2018

ER-15

Excerpt of Deposition of Dan Lindhorst, taken on 7/27/2018,
attached as Exhibit 3 to Declaration of Stephen S. Walters,
filed in support of Plaintiffs’ Motion for Summary Judgment
on 11/5/2018

ER-17

Excerpt of Deposition of Bryan Brandenburg, taken on
5/2/2018, attached as Exhibit 4 to Declaration of Stephen S.
Walters, filed in support of Plaintiffs’ Motion for Summary
Judgment on 11/5/2018

ER-23

2014 Intergovernmental Service Agreement (IGA) between
ER-27
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ER-1

1

adverse party on the matter that is the subject of the motion for summary judgment.” Id. Not

2

every disputed question of fact will defeat a motion for summary judgment. A “material fact” is

3
4
5
6
7

one that, under applicable law, might affect the outcome of the case. Zygar v. Johnson, 169 Or
App 638, 646–47, 10 P3d 326, 330 (2000), rev den, 331 Or 584 (2001) (concluding that
additional, disputed motivations for repudiating a contract were not material when the predicate
facts were resolved as a matter of law in the buyer’s favor).
In this case, there are no material factual disputes regarding NORCOR’s performance of

8
9

the IGSA or other immigration enforcement activities. Plaintiffs are entitled to summary

10

judgment as a matter of law.

11

III. Argument

12

ORS 181A.820 was enacted by the 1987 Oregon Legislature. 5 It reads as follows:

13

(1) No law enforcement agency of the State of Oregon or of any political
subdivision of the state shall use agency moneys, equipment or personnel for
the purpose of detecting or apprehending persons whose only violation of law
is that they are persons of foreign citizenship present in the United States in
violation of federal immigration laws.
(2) Notwithstanding subsection (1) of this section, a law enforcement agency
may exchange information with the United States Bureau of Immigration and
Customs Enforcement, the United States Bureau of Citizenship and
Immigration Services and the United States Bureau of Customs and Border
Protection in order to:
(a) Verify the immigration status of a person if the person is arrested for
any criminal offense; or
(b) Request criminal investigation information with reference to persons
named in records of the United States Bureau of Immigration and
Customs Enforcement, the United States Bureau of Citizenship and

14
15
16
17
18
19
20
21
22
23
24
25
26

5

ORS § 181A.820 was originally enacted in 1987 and codified at ORS § 181.850. It was
amended in 2003 to recognize the reorganization of the federal immigration agencies, replace
“residing” with “present” and set forth a definition of “warrant of arrest”. Laws 2003, ch. 571, §
1; ORS 181A.820.
Page 11 –PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
Oregon Law Center
522 SW Fifth Ave., Suite 812
Portland, OR 97204
Tel: 503-473-8684

ER-2

1

Immigration Services or the United States Bureau of Customs and Border
Protection.
(3) Notwithstanding subsection (1) of this section, a law enforcement agency
may arrest any person who:
(a) Is charged by the United States with a criminal violation of federal
immigration laws under Title II of the Immigration and Nationality Act
or 18 U.S.C. 1015, 1422 to 1429 or 1505; and
(b) Is subject to arrest for the crime pursuant to a warrant of arrest issued
by a federal magistrate.
(4) For purposes of subsection (1) of this section, the Bureau of Labor and
Industries is not a law enforcement agency.
(5) As used in this section, “warrant of arrest” has the meaning given that term
in ORS 131.005.

2
3
4
5
6
7
8
9

NORCOR is a law enforcement agency that is governed by this statute. As observed

10

above, NORCOR is an intergovernmental agency – that is, a political subdivision of Wasco,

11
12
13
14

Hood River, Sherman, and Gilliam Counties – and serves as the “custodial side” of the Sheriff’s
Departments for those counties. The Wasco County Sheriff is “responsible for the physical
custody” of the state and local prisoners held by NORCOR, ORS 169.320(2)(a), and NORCOR

15

officers are sworn as Wasco County Sheriff’s Deputies. As discussed in more detail below,

16

moreover, the Deputies employed by NORCOR perform arrests of persons transferred from local

17

to ICE custody. (See pages 23-24, infra.) As also shown below, the custodial and other services

18
19
20

provided by NORCOR are an essential part of both local and federal law enforcement processes.
(See pages16-17, infra.) 6

21
22
23
24
25
26

6

ORS 181A.820 does not define “law enforcement agency,” but other sections of ORS Ch. 181A
contain definitions which make clear that NORCOR is engaged in “law enforcement” activities.
ORS 181A.010(7)(a), for example, defines “law enforcement agency” to include County sheriffs
without distinguishing between the investigative and custodial sides. That definition is
incorporated into ORS 181A.825, which is the section of chapter 181A that immediately follows
181A.820. Similarly, ORS 181A.355(12)(a) defines “law enforcement unit” as an “organization”
of a county, “the primary duty of which, as prescribed by law,” is the “custody, control, or
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3
4
5
6

NORCOR “agency” resources also are used to perform the IGSA, as well as the other
immigration enforcement activities described above. NORCOR employs exactly the same
personnel, and uses exactly the same facilities, equipment, supplies, and services for local and
ICE prisoners. In addition, the delays between the time that NORCOR provides detention
services to ICE and when it finally receives payment means that agency moneys are used to

7

subsidize ICE’s immigration enforcement activities. 7 When payment finally is received, those

8

revenues are considered “public money” and used for NORCOR’s general operating purposes.

9

(Brandenburg at 94:21-95:9; Weed at 87:10-88:7.) They are not placed in a separate fund, or

10

otherwise dedicated solely to performance of the IGSA.

11
12
13
14

Lastly, ICE prisoners held by NORCOR under the IGSA are incarcerated solely because
they are in civil removal proceedings and alleged to be present in the United States in violation
of federal immigration laws. The I-203s received by NORCOR from ICE reflect that a large

15

number of those persons are designated “NC,” which means that they never have had any

16

criminal charges brought against them, 8 or only have overstayed their visas or committed traffic

17
18
19
20
21
22
23
24
25
26

supervision of individuals convicted of or arrested for a criminal offense and confined to a place
of incarceration or detention . . .” By its terms, that definition includes NORCOR.
7

NORCOR has argued that it is not using “agency” moneys to perform the IGSA because it is
paid for those services at a rate that exceeds its costs. (Answer at ¶10; Memorandum Re Motion
to Dismiss, filed on September 1, 2017, at 8.) Whether NORCOR actually makes a profit for its
immigration enforcement activities is a disputed fact, but not a material one. As shown in the
text, NORCOR concedes that it uses its agency “personnel and equipment” in performing the
IGSA, and the revenues that it receives from ICE are themselves “public moneys.” See also Cruz
v. Multnomah Cnty., 279 Ore. App. 1, 21 (2016)(ORS 181A.820 is directive to state and local
agencies not to devote time and resources to prohibited activities.)
8

NORCOR claims to have changed its policy in April 2017, so it now refuses to accept prisoners
from ICE who have a NC designation. (Henretty Decl., Ex. 8, p. 1.) That assertion is
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1

offenses which would not justify incarceration. (Henretty Decl. ¶ 17, Ex. 13.) In all events, every

2

NORCOR witness—as well as the Assistant Field Office Director of ICE’s Portland office—

3
4
5
6
7

admitted in deposition that, even as to those ICE prisoners who have more serious past or
pending criminal charges, the sole reason they are at NORCOR is because of allegations of
illegal presence in violation of the immigration law. For purposes of ORS 181A.820, those
persons are in no different situation than the “NC” prisoners.

8

To summarize, NORCOR is a local law enforcement agency that is using public

9

resources to incarcerate persons under the IGSA solely because they are alleged to be present in

10

the United States in violation of the immigration laws. The only remaining question is whether

11
12
13
14

that use of resources is “for the purpose of detecting or apprehending” immigration prisoners.
A. NORCOR’s Activities Under the IGSA Violate ORS 181A.820.
The meaning of the prohibition in ORS 181A.820(1) must be determined using the

15

methodology set out in State v. Gaines, 346 Or. 160, 171-72 (2009). The Court first considers the

16

statutory text and context, and then consults legislative history “for what it is worth.” Finally,

17

“[t]he court may resort to general maxims of statutory construction” if necessary “to aid in

18
19
20
21
22
23
24
25
26

resolving [any] remaining uncertainty.” Id.
In this case, every step of the Gaines analytical process supports Plaintiffs’ position that
NORCOR’s activities under the IGSA violate Oregon law.
contradicted by the documents produced in discovery, which show that “NC” prisoners continue
to be booked into NORCOR, (see id., ¶ 17, Ex. 13), but any dispute on that issue is not material.
As discussed in the text, NORCOR and ICE officials alike have admitted that every ICE prisoner
is held by NORCOR solely because they are present in violation of the immigration laws; their
past or current criminal history is irrelevant.
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1. Statutory Text.

2

Webster’s Third New International Dictionary is a primary source for Oregon courts to

3
4
5
6

identify the plain, natural, and ordinary meaning of statutory terms. See, e.g., State v. McCullogh,
347 Or 350, 360 (2009) (adopting Webster’s definition of “apprehend” for purposes of criminal
statute). As relevant to NORCOR’s activities under the IGSA, Webster’s defines “apprehend” as

7

to “take (a person) in legal process: ARREST, SEIZE.” Webster’s Third New International

8

Dictionary (“Webster’s”) at 106 (unabr. ed. 2002) (capitalization in original). The definition of

9

the synonym “arrest” includes “the taking or detaining of a person in custody by authority of

10

law…legal restraint of the person: CUSTODY, IMPRISONMENT.” Id. at 121 (emphasis added;

11
12
13
14

capitalization in original). Similarly, the definition of “seize” includes “to take possession of,”
“to possess or seize by force,” and “to take prisoner.” Id. at 2057. (emphasis added.) And the
definitions of “capture”—a term used in McCullough and identified as another synonym of

15

“arrest”—include “the act of catching and holding by force [or] show of force,” “the act of . . .

16

gaining control or coming to dominate,” and “one that has been seized or taken.” Id. at 334

17

(emphasis added); see also id. (defining “captive” as “taken and held prisoner.”).

18
19
20
21

This plain meaning of “apprehend” fairly describes what NORCOR does when
performing the IGSA. NORCOR agreed to “accept and provide for the secure custody” of
Federal prisoners, including those who simply “are awaiting a hearing on their immigration

22

status or deportation.” (Henretty Decl., Ex. 1, p. 4.) They are taken and detained “by authority of

23

law.” The “secure custody” of these persons includes “armed qualified law enforcement or

24

correctional personnel” – all of whom are sworn Wasco County Sheriff’s deputies – and a

25
26
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1

mandate that “housing or work assignments, and recreation or other activities” for Federal

2

prisoners occur “only within secure areas of the building or within the secure external recreation

3
4
5
6

areas.” (Id. at 4, 7.) ICE inmates “accepted” into these conditions literally are “held prisoner.”
Put another way, NORCOR is holding them “captive.”
It follows that NORCOR’s activities under the IGSA fall within the plain meaning of

7

“apprehending,” even if they are considered in isolation. The Legislature, however, did not say

8

simply that state or local law enforcement agencies may not themselves “apprehend” persons

9

suspected only of violating the federal immigration laws. Rather, the prohibition is on the use of

10

public resources “for the purpose of apprehending” such persons. The ordinary meaning of

11
12
13
14

“purpose” includes “an end or aim to be kept in mind in any plan, measure, exertion or
operation.” Webster’s at 1847. In this context, there can be no dispute that NORCOR’s activities
under the IGSA are part of a “plan” or “operation” by ICE, the aim of which is to capture and

15

hold prisoner persons present in the United States in violation of the federal immigration laws.

16

They have no other purpose.

17
18
19
20
21

This “aim” of the IGSA and NORCOR’s role was made clear by ICE Agent Corey
Heaton in his Declaration submitted with the United States’ Statement of Interest in this case.
Agent Heaton described in detail the importance of NORCOR’s jail facilities to ICE’s field
operations, and concluded that: “Preventing ICE from using its contracted bed space at

22

NORCOR would have a significant adverse impact” on ICE’s ability “to enforce federal

23

immigration laws by limiting its options for detaining people in immigration proceedings and its

24

ability to apprehend removable aliens.” (Henretty Decl., Ex. 2, ¶ 10) (emphasis added).

25
26
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4
5
6
7

That is Plaintiffs’ point in a nutshell. ICE’s “contracted bed space” is provided through the
use of NORCOR moneys, personnel, and equipment. NORCOR’s activities under the IGSA, by
definition, are “for the purpose of” assisting ICE in “apprehending” immigrants. Those activities
violate the plain terms of ORS 181A.820.
2. Statutory Context.
The context of ORS 181A.820 also demonstrates that the Legislature intended the

8

prohibition in subsection (1) to be given a broad scope. The law distinguishes between specific

9

activities within the statutory exceptions, such as individual “arrests,” and those subject to the

10

general prohibition on using public resources “for the purpose of apprehending” individuals

11
12
13
14

suspected of violating the federal immigration laws. Compare ORS 181A.820(1), with ORS
181A.820(2) & (3). The Legislature’s use of different terms in the same statute is presumed to be
deliberate. See State v. Adams, 315 Or. 359, 365 (1993) (Courts are “not free to ignore the fact

15

that the legislature used different terms in related portions of the statute.”), citing Emerald PUD

16

v. PP&L, 76 Or. App. 583, 593-94 (1985), aff’d 302 Or. 256 (1986) (rejecting argument that use

17

of different terms could be dismissed as “sloppy drafting.”). The different language used in

18
19
20
21

subsections (2) and (3) of ORS 181A.820 suggests strongly that, while “arrest” in those specific
statutory contexts may be a more narrow term that applies only to actions of local officers in the
field, “for the purpose of apprehending” is not subject to the same limitations. In other words, the

22

Legislature knew how to authorize an “arrest” when that is all that was meant. Cf. Hughes v.

23

State, 314 Or. 1, 28 (1992) (reference to “past, present, and future benefits” in one section of

24
25
26
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1

statute and “past and present” in another “evidenced the fact that [the Legislature] knew how to

2

refer to the future.”)

3
4
5
6

The context of the statute also suggests that the general prohibition in subsection (1)
applies to post-arrest situations. Subsection (2) creates specific exceptions to the prohibition on
“detecting” persons for ICE when a person has been “arrested” for a crime. ORS

7

181A.820(2)(a). The exception is limited to exchanging information in order to verify the

8

arrested person’s immigration status. The logical implication is that any immigration

9

enforcement activities beyond verifying the immigration status of a person arrested for a state or

10

local crime would be prohibited by subsection (1), including the incarceration of ICE prisoners

11
12
13
14

by the custodial side of a Sheriff’s department.
3. Legislative History.
The legislative history of ORS 181A.820 is robust, and also supports Plaintiff’s position

15

that the law was intended to prevent local incarceration of prisoners for ICE. The Legislature was

16

clear throughout its deliberations that the statute was meant to apply throughout the law

17

enforcement process, subject only to specific exceptions set out in the text. For example, during a

18
19
20
21
22
23
24

legislative work session on the House Bill that would become ORS 181A.820, Committee
Counsel confirmed that state and local agencies would be prohibited from participating in the
enforcement of immigration laws at any stage of that process:
Representative Randy Miller: Counsel, you read the [Attorney General Opinion, 38 Op.
Atty Gen. Ore. 759 (1977)] and I think you used the word “initiate” enforcement
activities. . . . Is this in any way distinguish the initiation of enforcement activities versus
somehow at some point they were asked to participate, after such proceedings had
initiated, been initiated?

25
26
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1

Committee Counsel Bill Taylor: In my opinion, there’d be no distinction.

2

Rep. Miller: Meaning that they could not participate at any stage, or that they could not
initiate?

3

Counsel Taylor: I would say that they could not initiate nor they could participate in any
stage.

4
5

Rep. Miller: Thank you.

6
7

(Henretty Decl., ¶¶ 11, 12, 14, Ex. 10, p. 5) (emphasis added).

Consistent with this broad purpose, the legislative sponsor of the Bill testified specifically

8
9

that it was concerned with the use of state and local jails for immigration purposes:

10

Thirdly…in terms of the prison overcrowding project [sic], we have people who
are illegal aliens and that is their only status, they have not committed a criminal
act, they have not violated an ordinance and they are occupying valuable jail
space. This in Marion County results in $32 a day, … in terms of priority in
which we have jail space.

11
12
13
14

9

(Henretty Decl., ¶¶ 11-13, Ex. 10, pp. 2, 8.)
The Legislative record likewise shows that the prohibition was intended to apply to local

15
16

law enforcement agencies acting “on their own or in conjunction with” federal immigration

17

authorities. (See id., Exh. 10, pp. 7, 9) (emphasis added.) Again, this confirms that use of the

18
19

phrase “for the purpose of” was meant to prohibit state and local agencies from providing any

20
21
22
23
24
25
26

9

Plaintiffs have submitted relevant legislative materials for HB 2314 – the Bill that became ORS
181A.820 – as Exhibit 1 to the declaration of David Henretty. Plaintiffs will submit the entire
history if the Court so requests. See ORS 174.020(3) (“court may limit its consideration of
legislative history to the information that the parties provide to the court.”).
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1

type of material support to immigration enforcement activities—whether pre-or post-arrest—

2

unless their actions were authorized specifically by one of the exceptions. 10

3

4. Maxims of Statutory Construction.

4
5
6

There is no ambiguity in ORS 181A.820 that requires resort to maxims of statutory
construction. There is one such maxim, however that applies uniquely to this case and provides

7

further support for Plaintiffs’ position: Courts will not interpret statutes in a manner that

8

“produces an absurd and unreasonable result . . .” Rather, a Court must “construe the act, if

9

possible, so that it is a reasonable and workable law and not inconsistent with the general policy

10

of the legislation.” Fox v. Galloway, 174 Or 339, 347 (1944); accord Johnson v. Star Machinery

11
12

Co., 270 Or. 694, 704-09 (1974).
NORCOR’s argument that its entry into and performance of the IGSA does not fall

13
14
15
16
17
18
19
20
21
22
23
24
25
26

within the plain meaning of ORS 181A.820 violates this principle. Simply put, it makes no sense
to suggest that state and local law enforcement agencies are free to provide back up or support
10

Citing Cruz v. Multnomah County, 279 Ore. App. 1 (2016), NORCOR has argued that the
legislative history of ORS 181A.820 focused on avoiding civil liability for racially motivated
arrests. That argument fails for at least three reasons: (1) The discussion in the text demonstrates
that the legislature had multiple sound reasons for prohibiting any use of public resources for
immigration enforcement, not just avoidance of liability; (2) many federal cases have imposed
liability on county jails in Oregon and elsewhere for detaining state and local prisoners at the
request of ICE; See, e.g., Miranda-Olivares v. Clackamas Cnty., No. 3:12-cv-02317-ST, 2014
U.S. Dist. LEXIS 50340 (D. Or. April 14, 2014), Galarza v. Szalczyk, 745 F.3d 634 (3rd Cir.
2014), Villars v. Kubiatowski, 45 F. Supp. 3d 791 (N.D. Ill. 2014); see also Maldonado v.
Northern Oregon Corrections dba NORCOR, USDC Oregon, Case No. 3:17-cv-02027-BR
(claim by local inmate that his transfer of custody from NORCOR to ICE violated the Fourth
Amendment of the U.S. Constitution settled for $40,000); (3) even if the legislative history were
as focused as NORCOR suggests, that would not limit the reach of the statute as reflected in its
text and context. See State v. McNally, 361 Ore. 314, 332 (2017) (“the fact that the legislature
had a specific concern in mind in enacting legislation does not mean that the legislature
necessarily intended the legislation to address only that concern.”)
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1

services essential to federal immigration enforcement efforts as long as they do not actually

2

perform investigations or arrests in the field. Nor does it make sense to suggest, as NORCOR

3
4
5
6

seems to do, that a Sheriff’s department or other law enforcement agency could distinguish
between its investigative and custodial functions, with only the former subject to the prohibition
in ORS 181A.820(1) while the latter remains free to fill county jails with immigration prisoners.

7

The only reasonable reading of ORS 181A.820 is as a broad prohibition on using state or local

8

resources to enforce or assist in enforcing federal immigration laws at any stage of the law

9

enforcement process – beginning with investigation and arrest and continuing through

10

incarceration – subject to a few specific and narrowly-defined exceptions.

11

Accordingly, NORCOR’s activities under the IGSA violate Oregon law.

12

B. NORCOR’s Identification of Local Inmates for ICE Violates ORS 181A.820.

13

NORCOR uses its booking procedure to identify foreign-born persons arrested on state or

14
15

local charges as potential targets for federal immigration enforcement. (Henretty Decl., Ex. 8, pp.

16

4, 5). NORCOR policy requires personnel to fax or email the local arrestee’s name, place of

17

birth, and alien registration number to the Portland ICE office at the time of booking. 11 (Henretty

18
19
20
21
22
23
24
25
26

Decl., Ex. 8, p. 2, 3.) It also is NORCOR policy to notify ICE of the date on which local inmates
are to be released. (Id., Ex. 8, p. 6.) Based on this information, ICE sends an I-203 or other
communication to NORCOR advising that ICE is interested in taking immigration enforcement
11

Until recently – April 2018 – this practice included individuals who reported to NORCOR
pursuant to a “book and release” order from the court. NORCOR now claims that it no longer
reports these individuals to ICE, claiming that the change was made because Administrator
Brandenburg “thought it was a good idea,” not because it violates state law. (Brandenburg at
108:15-109:6; Henretty Decl., Ex. 8, p. 6.)
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1

action against that person. (Henretty Decl., Ex. 8, p. 4, Ex. 9, p. 1; Heaton at 103:17 – 105:10.)

2

These notifications to ICE are not related to any state or local law enforcement purpose.

3
4
5
6
7

(Brandenburg at 108:3-14; Lindhorst II at 320:20-322:20, 325:5-326:13.) To the contrary, except
with respect to immigration enforcement under the IGSA, a state or local prisoner’s immigration
status is irrelevant to NORCOR’s operations.
NORCOR’s notification activities violate the prohibition on the use of agency personnel

8

and equipment “for the purpose of detecting” persons for immigration enforcement. Referring

9

again to Webster’s, the ordinary meaning of “detect” includes to “discover or determine the

10

existence, presence, or fact of,” which describes exactly the reason NORCOR identifies foreign-

11
12
13
14

born inmates for ICE. Webster’s at 616. In fact, the Webster’s definition gives a military draftera example that fits this situation, namely, “[T]o discover the true …hidden or disguised nature
of … a person…” such as potential “crack-ups who should have been [detected] at the induction

15

center.” Id. Here, NORCOR plays the role of the “induction center” which assists in detecting

16

and disclosing to ICE the “true” or “hidden” immigration status of persons whom it holds on

17

state or local charges.

18
19
20
21

NORCOR never has argued that this practice does not qualify as unlawful “detecting,”
but asserts that it falls within the exception for “exchanges of information” set out in ORS
181A.820(2)(a). That argument was rejected by the Court in denying NORCOR’s Motion to

22

Strike portions of the Amended Complaint, filed July 26, 2018.. In short, as demonstrated by

23

Plaintiffs in their Opposition to the Motion, the plain meaning of “exchange” contemplates

24

receiving something “in return.” See Webster’s at 792. The legislative history of the exception

25
26
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1

confirms that interpretation, as well as the reality that the something “in return” was to be

2

assistance with a state or local law enforcement investigation. Again, however, NORCOR

3
4
5
6
7
8

witnesses have admitted that its practice of identifying potential targets of immigration
enforcement serves no local law enforcement purpose whatsoever.
That practice is patently illegal under ORS 181A.820.
C. NORCOR’s Paper “Transfers of Custody” to ICE violate ORS 181A.820.
NORCOR also has maintained a practice of complying with requests from ICE to

9

continue custody of local inmates who have completed their sentences, secured release on bail,

10

or otherwise are due to be released on their state or local charges. (Weed at 72:2-14; Lindhorst at

11
12
13
14

88:5-90:22.) In these situations, NORCOR notifies ICE that the local inmate is now an
“exclusive ICE prisoner” and continues to hold the local inmate, in the same cell, while billing
ICE under the IGSA. (Henretty Decl., ¶ 16, Ex. 12; Ex. 9, pp. 2, 3-7.) This prolonged detention

15

is not based on a judicial warrant or probable cause to believe that the person has committed a

16

crime. Rather, it is a paper “transfer of custody” that constitutes a new arrest made solely for

17

immigration enforcement purposes, as NORCOR no longer has authority to hold the person on

18
19
20
21

the original charges. See, e.g., Pierce v. Multnomah Cty., Or., 76 F3d 1032, 1043 (9th Cir 1996)
(a “re-seizure” under Fourth Amendment occurs when arrestee remains in jail after original
arresting officer lacks further authority to detain); Miranda-Olivares v. Clackamas Cty., 3:12-

22

CV-02317-ST, 2014 WL 1414305, at *9 (D Or Apr 11, 2014) (county did not have lawful

23

authority to hold plaintiff based solely on ICE detainer beyond the time she otherwise would be

24

released on bail or when the state charges were resolved); see also Weed at 72:6-22. In short,

25
26
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1

NORCOR deputies have performed arrests on behalf of ICE. That practice violates ORS

2

181A.820 under any reading of the statute.

3
4
5
6

NORCOR asserts that the policy of re-arresting state and local inmates for immigration
law violations was changed on April 2, 2018, because it seemed like “the thing to do.”
Importantly, NORCOR has not acknowledged that these actions were and are unlawful or that

7

there are any other barriers to resuming them any time. Accordingly, while injunctive relief may

8

no longer be necessary, Plaintiffs’ challenge to the paper “transfer of custody” practice is not

9

moot. See Safeway, Inc. v. Oregon Pub. Employees Union, 152 Or App 349, 357 (1998) (“Mere

10

voluntary cessation of a challenged practice in a context in which the practice may be resumed

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

does not render a claim challenging that practice moot, although it may be relevant to the
propriety of enjoining the challenged practice.”)
Plaintiffs are entitled to a declaration that this practice violates ORS 181A.820.
CONCLUSION
Plaintiffs respectfully request that their Motion for Summary Judgment be granted, and
that the Court enter the declaratory and injunctive relief set out above.
DATED this 5th day of November 2018.
All parties whose names are listed below consent to and join in the filing of this
document.
OREGON LAW CENTER
s/ Stephen S. Walters
Stephen S. Walters, OSB 801200
swalters@oregonlawcenter.org
David Henretty, OSB 03187
dhenretty@oregonlawcenter.org
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3
4
5

IN THE CIRCUIT COURT OF THE STATE OF OREGON

6

FOR THE COUNTY OF WASCO

7
8
9

BRIAN STOVALL et al.,
Plaintiffs,

10
11
12
13
14
15
16
17
18

vs
NORTHERN OREGON CORRECTIONS et
al.,
Defendants.
___________________________________

)
)
)
)
)
)
)
)
)
)
)

Case No. 17CV31082
DECLARATION OF STEPHEN S.
WALTERS TO SUPPORT
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

I, Stephen S. Walters, declare as follows:
1. I am one of the attorneys for Plaintiff Karen Brown in this action. I make this declaration

19

to identify deposition excerpts on which Plaintiffs rely to support their Motion for

20

Summary Judgment.

21
22
23
24

2. Attached as Exhibit 1 to this Declaration are excerpts from the deposition of
ICE/Portland Assistant Field Operations Director Corey Heaton, taken by Plaintiffs on
February 1, 2018.

25
26
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6

3. Attached as Exhibit 2 to this Declaration are excerpts from the deposition of NORCOR
Lieutenant Dan Lindhorst taken, by Plaintiffs on March 28, 2018. The attachment also
includes the budget presentation that was marked as Deposition Exhibit 18, from which
Lieutenant Lindhorst testified at pages 40-52 of the excerpts.
4. Attached as Exhibit 3 to this Declaration are excerpts from volume II of Lieutenant

7

Lindhorst’s deposition, taken by Plaintiffs pursuant to ORCP 39C(6) on Jul7 27, 2018.

8

The attachment also includes the ORCP 39C(6) deposition notice that was marked as

9

Deposition Exhibit 49, from which Lieutenant Lindhorst testified at pages 298-303 of the

10

excerpts.

11
12
13
14
15

5. Attached as Exhibit 4 to this Declaration are excerpts from the deposition of NORCOR
Administrator Bryan Brandenburg, taken by Plaintiffs on May 2, 2018.
6. Attached as Exhibit 5 to this Declaration are excerpts from the deposition of former
NORCOR Administrator James Weed, taken by Plaintiffs on May 18, 2018.

16
17
18
19
20
21
22
23

I hereby declare that the above statements are true and complete to the best of my
knowledge and belief. I understand they are made for use in court and I am subject to
penalty for perjury.
DATED this 2nd day of November 2018.
s/Stephen S. Walters
Stephen S. Walters, OSB 801200
swalters@oregonlawcenter.org
Attorney for Plaintiff Karen Brown

24
25
26
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Dan Lindhorst 7/27/2018

02 : 19:28

(Break in proceedings.)

1

ASHTON:

2

line of questioning in

3

02 : 21:44

0 2 : 22 : 04

4

topics lOA t

5

Q

BY MR.

6

A

So all of

7

in subsection two of the s

8

can communicate to the

9

process of gaining information

10

history and other information .

02:22:36

02:22:54

ough C .
Go ahead.
exchange is outlined

Q

Is that all you have to say?

12

A

Uh-huh.
MR. WALTERS:

regarding what we
in the

11

13

02:22 : 14

The witness wants to clarify

I object and move to strike

14

as nonresponsive.

15

Q

16

Exhibit 42, please.

17

A

Okay.

18

Q

And if you look at the - - look at - - start over

19

again.

BY MR. WALTERS:

If you could.look at deposition

You can look at -- as much of it as you

20

21

like.

22

the pages that have a stamp at the bottom NORCOR

23

003595 and 96 .

24

A

Okay .

25

Q

And the document that is on the page ending 595

I'm interested in asking you questions about

www.LNScourtreporting.com
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Dan Lindhorst 7/27/2018
02: 23 : 06

02:23:20

02: 23 :35

02 : 23 : 47

02 : 24 : 03

02:24:26

1

is a memorandum you wrote to all NORCOR staff dated

2

January 2, 2018.

3

A

Correct.

4

Q

And the second paragraph says -- excuse me,

5

first paragraph says that,

6

will no longer be notifying ICE of book and release

7

foreign-born inmates that are being processed.

B

and releases will no longer be subject to ICE

9

notification in any manner by staff."

Correct?

"Effective immediately we

Book

Do you see that?

10

11

A

Correct.

12

Q

And so before the date of this memo, you did

13

notify ICE of people who are being booked and

14

released.
MR . ASHTON:

15

I·would object.

This is

16

outside the scope unless you can point to me a topic

17

that Mr. Lindhorst --

18

MR. WALTERS:

l9

MR. ASHTON:
BY MR. WALTERS:

lOB.

It asks for procedures.

Okay.
So let me ask again, Lieutenant

20

Q

21

Lindhorst, before the date of' this memo, NORCOR did

22

not i fy ICE of inmates who were foreign born and were

23

being booked and released at the facility on state or

24

local charges.

25

A

Right?

Yes .

www.LNScourtreporting.com
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Dan Lindhorst 7/27/2018

02 : 24 : 28

02 : 24. : 42

And then the second paragraph says,

1

Q

2

"Foreign-born inmates being processed for criminal

3

charges and subject to being lodged in the facility

4

shall be subject to ICE notification by the attached

5

form.

6

information."

We shall no longer call ICE to get

7

8

A

Correct .

9

Q

Just so I'm to be cle ar, is foreign-born inmates

02: 24 : 52 10

02 : 25 :0 4

02 : 25 : 14

02:25:28

Right?

who are being processed for criminal charges and

ll

subject to being lodged in the facility refers to

12

people who are not going to be booked and released

13

but people who are going to be incarcerated.

14

A

Right .

15

Q

Before that, before January 2nd, 2018, you would

16

notify ICE of these inmates.

17

A

Correct .

18

Q

And sometimes you would call them on the phone .

19

Right?

20

A

Correct .

21

Q

And what was the procedure for that?

22

A

They used

23

marked 596 .

24

Q

Okay.

25

A

And instead of sending it to them they would

Right?

Correct?

filled out this form which you have

www.LNScourtreporting.com
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Dan Lindhorst 7/27/2018

02:25:33

02:25:38

02:26:00

02:26:13

02:26:28

1

verbally give the information .

2

Q

3

the telephone?

4

A

Yes .

5

Q

And why did you do it?

6

A

Frankly it was people being lazy not to send the

7

form .

8

Q

9

for each one of the persons being processed for

Call them up and give them the information over

But the form that's in 596 would be filled out

criminal charges and incarcerated.

11

A

So foreign born?

12

Q

Foreign born.

13

A

Correct.

14

Q

And so that was even before the date of this

15

memo .

16

A

Correct.

17

Q

And so after the -- after the date of the memo,

18

you simply fill out the form and send it to them .

19

Right?

20

A

Correct .
you -- why did you notify ICE of

21
MR .

22
23
24
02:26:37

Correct?

10

25

Q

Objection .
inmates?

BY MR. WALTERS :
MR. ASHTON:

--

Asked

indicated in ABC pursuant to 181A, 827

www.LNScourtreporting.com
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Dan Lindhorst 7/27/2018
02:28:46

Thanks, Steve .

1

2

A

I don't know .
MR. ASHTON:

3

(Break in proceedings . )

4
02:34:32

02:34:46

02:34:59

02:35:10

02:35:34

BY MR. WALTERS:

Lieutenant Lindhorst, look again at

5

Q

6

the page of Exhibit 42 with the number ending in 596.

7

Just to be clear, that is the form that is used to notify

8

ICE

9

A

Correct .

10

Q

Let me finish my question -- of when you have

11

someone who is foreign born.

12

A

Correct .

13

Q

And these would be people you're booking into

14

custody on state and local charges .

15

A

Correct.

16

Q

And the - - this is a form provided by ICE to

17

you.

18

A

Correct.

19

Q

And is there any other federal entity that

20

provides you a form on their letterhead to send to

21

them with any type of notification?

22

A

I don't understand the question .

23

Q

Well, this form that's used to notify ICE

24

specifically of foreign-born inmates is on their

25

letterhead .

Correct?

Right?

Correct?

Right?

www.LNScourtreporting.com
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Dan Lindhorst 7/27/2018
02:35:35

02:35:41

02:35:56

1

A

Yes .

2

Q

And it's a form they provide to you.

3

A

Yes .

4

Q

Does any other federal agency provide you a form

5

of this sort that you send to them to notify them of

6

information concerning state or local detainees?

7

A

Yes.

8

Q

Which ones?

9

A

State police, Oregon State Police.

10

Q

And anyone else?

11

A

Oregon Department of Motor Vehicles.

12

Q

Anyone else?

13

A

That's all regarding criminal information.
The form used for the state police and the

14
02:36:33

Motor Vehicles are not for purposes of

15

:lem of someone's foreign-born status; is

16

02:36:50

02:37:20

17

that right?

18

A

It would incl ud

19

Q

What's the purpose o

20

for the ODC and the Department

21

A

22

an electronic format versus this paper.

is

23

part of the sharing of information for

of

24

Seges (phonetic) and LEDS and NCIC.

25

are shared for the purposes of basically motor

that information .

Oregon State Police

www.LNScourtreporting.com
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Bryan Brandenburg 5/2/2018

Why is it the right thing to do?

1

2
3

A.

I don't necessarily - - I certainly

didn't agree wit fi

custom coming
for two or three

4

5

days where they waited for

6

think that that was okay.

leave.

I didn't

And I -- I'm a jail, and I house

7

B

And so I thought we should house criminals.
Q.

9

And the past or current criminal convictions

10

that you insist that individuals have when presented by

ll

ICE,

l2

criminal conviction.

13
14

is that the reason you're holding them?

A.

On their

No, I'm holding them -- ICE has them under

their detention.

They've arrested them.

15

Q.

Right.

16

A.

And so we're housing them --

17

Q.

Right.

18

A.

-- for them, but I will only house those who

19

20
21
22

have a criminal conviction.
Q.

25

Sure, but they're not being held because they

have a criminal conviction, are they?
A.

I

-- no.

If you would, take a look at Exhibit 4 i n your

23
24

ER-23

binder.
If you look at the first page www.LNScourtreporting.com
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Bryan Brandenburg 5/2/2018
l

2

Q.

And where

3

A.

Lieutenant Lindhorst would
(EXHIBIT 40 1 marked.)

4

5

6

7

BY MR . WALTERS:
Q.

Mr. Brandenburg, the reporter's handed you

what we've marked as Exhibit 40 to these depositions.

8
9

(Continuing)

And I will represent to you that this is a
page from NORCOR.'s website under the heading "NORCOR's

10

Immigration & Customs' Housing Policy" that I printed

11

off last week.

12

Okay?

Are you able to identify this as a current

13

description in NORCOR's policy with respect to accepting

14

detainees from ICE?

15

A.

Yes.

16

Q.

And if you look at the third paragraph of

17

Exhibit 40, there is a statement that,

18

ORS lSlA.822, NORCOR's policy to date has been to notify

19

ICE regarding individuals that are booked into NORCOR

20

with a foreign country of origin.

21

"Consistent with

This has consisted of notifying ICE officials

22

in providing them with the individual's name ~ate o

23

birth, current charges and identified place of birth."

24

A.

Yes .

25

Q.

And does that continue to be your policy?
www.LNScourtreporting.com
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Bryan Brandenburg 5/2/2018
1

A.

Yes.

2

Q.

Why do you do that?

3

A.

We do it for everyone that comes into the

4

facility.

It's part of the booking process.

5

Q.

Okay.

To notify ICE.

6

A.

Yes.

7

Q.

And why do you notify ICE?

8

A.

We notify all federal agencies.

9

Q.

And with respect to notifying ICE, is that in

10

connection with any criminal investigation that

11

NORCOR --

]

J
J

12

A.

No.

13

Q.

-- is conducting?

14

A.

No.

l _S

Q.

In the next to last paragraph of the

J

l6

description of the Immigration & Customs' Housing Policy

17

in Exhibit 40, you refer to a policy:

18

2nd, 2018, NORCOR no longer accepts detainers for local

19

detainees."

J

"Effective April

Do you see that?

20
21

A.

Yes, I do.

22

Q.

And why was that policy change implemented?

23

A.

It seemed like a good idea.

24

Q.

Why?

25

A.

Because I thought it was a good idea.

,,
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Bryan Brandenburg 5/2/2018
1

Q.

And why did you think it was a good idea?

2

A.

Because I thought it was .

3

Q.

You had no reason?

4

A.

Seemed like the thing to do.

5

Q.

Why?

6

A.

Because I wanted to.

7

Q.

So you dictate whatever policy you want to.

8

A.

Pretty much.

9

Q.

Okay.

10

I get to dictate policy .

As long as it's within statute.

And did you consult anybody before

making that change?

11

A.

Talked with my attorney.

12

Q.

Anyone else?

13

A.

Nope.
(EXHIBIT 41, marked.)

14;

15
16
17

Mr. Brandenburg, the reporter 1 s handed you

Q.

what we've marked as Exhibit 41.

18
19

It's an e-mail chain dated October 13, 2016,
and I have blocked out any identifying information.
But my question is:

20

21

A.

23

Q.

25

Are you familiar with

exchanges of information of this type with ICE?

22

24

(Continuing)

BY MR. WALTERS:

an entry

(Pause-referring.)

Yes.

And three lines up from the bottom, there is
11

Auth,

11

colon,

11

B. Brandenburg.

11

Do you know what that refers to?
www.LNScourtreporting.com
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EXHIBIT 1
ATTACHED TO DECLARATION OF DAVID HENRETTY TO SUPPORT
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

'

ER-28

U.S. Department of Justice
United States Marshals Service

Prisoner Operations Division
Arlington, VA 22301

October 28, 2014

MEMORANDUM TO:

FROM:

William C. Knaust
Chief Deputy United States Marshal

~~

Grant Specialist
Office of Intergovernmental Agreements

SUBJECT:

Intergovernmental Agreement (IGA) Northern Oregon Corrections

Here are the signed copies of the IGA the effective date is November 1, 2014. Please distribute
as follows:

Agreements with original signatures 1 for the district, 1 for the.local government

Copies of the agreement sent to any of the following if they are listed as riders Bureau of Prisons (BOP) - Community Corrections Manager
Immigration and Customs Enforcement (ICE)
Any Other USMS User Districts

Please be sure that your Administrative Officer or Criminal Clerk has a copy of the executed
document so they are aware of the current jail day rate and any special terms and conditions (i.e.,
guard/transportation services, mileage, etc.).
If you have questions, please contact Aisha Ogburn, Grants Specialist at

(202) 353-8349.
Attachment
Exhibit 1
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~

U.S. Department of Justice
United states Marshals Service
Prisoner aperations DIVlslon
1. Agreement Number

ER-29

Detention Services
IntergovernrnentalAgreen1ent
3. Faclllty Code(s)

2. Effective Date

65-14-0095

4. DUNS Number

WA6
6. Local Government

5. Issuing Federal Agency
United States Marshals Service

017133849

Northern Oregon Corrections
201 Webber Road
Dalles, OR 97058
Tax ID: 91-182534
8. Local Contact Person

Prisoner Operations Division
2604 lefferson Davis Highway
Alexandria VA 22301-1025
7. Appropriation Data

~l~a~m~es~W.-..-.ee~d---------------------------------t

15X1020

9. Telephone: 541-298-1576

Fax:

Email: weed norcor.co

.. :··;:/·;~:~·~=-T.~i -·~ ·. ·.-~l~~.:.~--~~·:.\:::t.;~¥.~~1

;- :.•'.

10. This agreement Is for the housing, safekeeping,

11.

12.

and subsistence of Federal detainees, In accordance
with content set forth herein.

Male: 18

Female: 7

$80.00

Total: 25
13a. Optional Guard/Transportation Services to:
~Medical

Fadllty

0

14.

Other _ _ _ _ __

Guard/Transportation hourly rate is $24.00

D U.S. Courthouse
OJPATS
13b.

D

Department of Labor Wage Determination

15. Local Government Certification

16. Signature of

To the best of my knowledge and belief, Information
submitted In support of this agreement Is true and
c:onect. This document has been duly authorized by

the govemlng authorities of their applying
Department or Agency State or County Government
and thetefore agree to comply with all provisions set

forth herein this document.

~If

zz:

Authorized ta Sign (L.oc:al)

LJ)

James Weed
Print Name
Administrator

11@1/1'/
Date

17.Federal Detainee

Type Authorized

18. Other Authorized
Agency User

Im Adult Male
~Adult Female

D Juvenile Male
D luvenne Female

OBOP

DICE

Aisha Ogburn
Print Name
Grant Specialist
Title
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Agreement Number 65-14-00YS

·~

ER-30

~\ltlie>rlt'f
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Purpose <>f Agreement and Security Provided •.•.•.••••....•••••••••••••••••••••••••••••••••••••••••••••• 3
Period of Performance and Termination •••.•..•...••••••••.•.•••••••••••••••••••••••••••••••••••••••••••••• 3
Assignment and Outsourcing of Jail Operations ••••••••••.•.••••.••••••••••••••••••••••••••••••••••••••• 4
r.1E!Clical ~el"\li~ ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 4
~rclable <:Clrt!

Ac:t ••••••••••••••••••••••••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• ~

Receiving and Discharge of Federal Detainees •••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 6
Optional Guard/Transportation Services to Medical Facility ......................................... 6
Optional Guard/Transportation Services to U.S. Courthouse ....................................... 7
Optional Guard/Transportation Services to Justice Prisoner & Alien Transportation
S~IT1 (JPA~)

.................................................•...........••............•....••••••.............. ~

SpE!cial l\le>tifiCCltle>ns •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 8
Special Management Inmates and Suicide Prevention •••••••••••••••••••••••••••••••••••••••••••••••• 8
Prison Rape Elimination Act (PREA) ••••••••••..••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 9
Service Cc>ntract Act •••••••••••••••••••.•••••••••••••••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••• 9
Per-Diem Rate ••••••••••••••••••••.•...••••••••••••••.••••••.••..•••.••••••••••••••••••••••••••••••••••••••••••••••• 9
Biiiing and Financial Provisions •••••••••••••••••••••••••••..•••••••.••••••••••••••••••••••••••••••••••••••••• 10
Payment Procedures •••••••••••••••••••••..••.•..••••••••••••.••••••••••••••••••••••••••.•••••••••••••••••••••••• 11
Hold Harmless ••••••••••••••.••••••••••••••••••••••.•••••••••••••••••••.•.•••••••••••••••••••••••••••••••••••••••• 11
[)isp1.1tE!S •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 11
InsJ>ectlC>n e>f !;er\fic~ ••••••••••••••••••••••••••••...•••••••••••••••••••.••••••••••••••••••••••••••••••••••••••• 12
Modifications •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 12
Litlgat1<>11 ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 12
Rape Elimination Act Reporting Information •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 13
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~
Agreement Number 65-14-00~5

Authority
Pursuant to t~e authority of Section 119 of the Department of Justice Appropriations Act
of 2001 (Pubhc Law 106-553), this Agreement is entered into between the United States
Marshals Service {hereinafter referred to as the "Federal Government") and Northern
Oregon Corrections hereinafter referred to as "Local Government"), who hereby agree
as follows:
Purpose of Agreement and Security Provided
The Federal Government and the Local Government establish this Agreement that allows
the United States Marshals Service ( USMS) or other authorized agency user as noted in
block #18 on page (1) to house Federal detainees with the Local Government at the
Northern Oregon Corrections, 201 Webber Road, Dalles, OR 97058 (hereinafter
referred to as "the Facility") designated in #6 page 1.
The population(hereinafter referred to as "Federal detainees,") will include individuals
charged with Federal offenses and detained while awaiting trial, individuals who have
been sentenced and are awaiting designation and transport to a Bureau of Prisons (BOP)
facility, and individuals who are awaiting a hearing on their immigration status or
deportation.
The Local Government shall accept and provide for the secure custody, safekeeping,
housing, subsistence and care of Federal detainees In accordance with all state and local
laws, standards, regulations, policies and court orders applicable to the operation of the
Facility. Detainees shall also be housed in a manner that is consistent with Federal law
and the Core Detention Standards and/or any other standards required by an authorized
agency whose detainees are housed by the Local Government pursuant to this
Agreement.
The USMS ensures the secure custody, care, and safekeeping of USMS
detainees. Accordingly, all housing or work assignments, and recreation or other
activities for USMS detainees are permitted only within secure areas of the building or
within the secure external recreational/exercise areas.
At all times, the Federal Government shall have access to the Facility and to the Federal
detainees housed there, and to all records pertaining to this Agreement, including
financial records, for a period going back three (3) years from the date of request by the
Federal Government.
Period of Performance and Termination

This Agreement is effective upon the date of signature of the authorized USMS Prisoner
Operations Division official, and remains in effect unless inactivated in writing by efther
party. Either party may terminate this Agreement for any reason with written notice at
Page3of14
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least thirty (30) calendar days In advance of termination, unless an emergency situation
requires the Immediate relocation of Federal detainees.
Where the Local Government has received a Cooperative Agreement Program (CAP)
award, the termination provisions of the CAP prevail.

Assignment and Outsourcing of Jall Operations
The overall management and operation of the Facility housing Federal detainees may
not be contracted out without the prior express written consent of the Federal
Government.
Medical Services
The Local Government shall provide Federal detainees with the same level and range of
care inside the Facility as that provided to state and local detainees. The Local
Government Is financially responsible for all medical care provided inside the Fadllty to
Federal detainees. This indudes the cost of all medical, dental, and mental health care
as well as the cost of medical supplies, over-the-counter medications and, any
prescription medications routinely stocked by the Facility which are provided to Federal
detainees. When possible, generic medications should be prescribed. The cost of all of
the above-referenced medical care Is covered by the Federal per diem rate. However,
for specialized medical services not routinely provided within the Facility, such as
dialysis, the Federal Government will pay for the cost of that service.
The Federal Government is financially responsible for all medical care provided outside
the Faclllty to Federal detainees. The Federal Government must be billed directly by
outside medical care providers pursuant to arrangements made by the Local
Government for outside medical care. The Local Government should utilize outside
medical care providers that are covered by the USMS's National Managed care Contract
(NMCC) to reduce the costs and administrative workload associated with these medical
services. The Local Government can obtain Information about NMCC covered providers
from the local USMS District Office. The Federal Government will be billed directly by
the medical care provider not the Local Government. To ensure that Medicare rates are
properly applied, medical claims for Federal detainees must be on Centers for Medicare
and Medicaid (CMS) Forms so that they can be re-priced to Medicare rates in accordance
with the provisions of Title 18 u.s.c. Section 4006. If the Local Government receives
any bills for medical care provided to Federal detainees outside the Facility, the Local
Government should immediately forward those bills to the Federal Government for

processing.
All outside medical care provided to Federal detainees must be pre-approved by the
Federal Government except In a medical emergency. In the event of an emergency, the
Local Government shall proceed 1mmedlately with necessary medical treatment. In such
Page 4of14
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an event, the Local Government shall notify the Federal Government immediately
regarding the nature of the Federal detainee's illness or injury as well as the types of
treatment provided.
Medical care for Federal detainees shall be provided by the Local Government fn
accordance with the provisions of USMS, Publication 100-Prisoner Health Care Standards
(www.usmarshals.gov/orisoner/standards.htm) and in compliance with the Core
Detention Standards or those standards which may be required by any other authorized
agency user. The Local Government is responsible for all associated medical record
keeping.
The Facility shall have in place an adequate infectious disease control program which
includes testing of all Federal detainees for Tuberculosis (TB) within 14 days of intake.

TB testing shall be accomplished in accordance with the latest Centers for Disease
Control (CDC) Guidelines and the result promptly documented in the Federal detainee's
medical record. Special requests for expedited TB testing and clearance (to include time
sensitive moves) will be accomplished through advance coordination by the Federal
Government and Local Government.
The Local Government shall immediately notify the Federal Government of any cases of
suspected or active TB or any other highly communicable diseases such as Severe Acute
Respiratory Syndrome (SARS), Avian Flu, Methicillin-Resistant Staphylococcus Aureus
(MRSA), Chicken Pox, etc., which might affect scheduled transports or productions so
that protective measures can be taken by the Federal Government.

When a Federal detainee is being transferred and/or released from the Facility, they will
be provided with seven (7) days of prescription medication which will be dispensed from
the Facility. Medical records and the USM-553 must travel with the Federal detainee. If
the records are maintained at a medical contractor's facility, it is the Local Government's
responsibility to obtain them before a Federal detainee is moved.
Federal detainees may be charged a medical co-payment by the Local Government in
accordance with the provisions of Title 18, USC Section 4013(d).
The Federal
Government is not responsible for medical co-payments and cannot be billed for these
costs even for indigent Federal detainees.

Affordable Care Act
The Local Government shall provide Federal detainees, upon release of custody,
information regarding the Affordable Care Act, The Affordable Care Act website is located
at http://www.hhs.gov/opa/affordable-care-act/.
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Receiving and Discharge of Federal Detainees

The Local Government agrees to accept Federal detainees only upon presentation by a
law enforcement officer of the Federal Government or a USMS designee with proper
agency credentials
The Local Government shall not relocate a Federal detainee from one facility under its
control to another facility not described in this Agreement without permission of the
Federal Government. Additional facilities within the same Agreement shall be identified
in a modification.
The Local Government agrees to release Federal detainees only to law enforcement
officers of the authorized Federal Government agency initially committing the Federal
detainee (i.e., Drug Enforcement Administration (DEA), Immigration and Customs
Enforcement (ICE), etc.) or to a Deputy United States Marshal (DUSM) or USMS
designee with proper agency credentials. Those Federal detainees who are remanded to
custody by a DUSM may only be released to a DUSM or an agent specified by the DUSM
of the Judicial District.

USMS Federal detainees sought for a state or local court proceeding must be acquired
through a Writ of Habeas Corpus or the Interstate Agreement on Detainers and then
only with the concurrence of the jurisdictional United States Marshal (USM).
Optional Guard/Transportation Services to Medical Facility

If Medical Facility in block #13 on page one (1) of this Agreement is checked, the Local
Government agrees, subject to the availability of Its personnel, to provide transportation
and escort guard services for Federal detainees housed at the Facility to and from a
medical facility for outpatient care, and transportation and stationary guard services for
Federal detainees admitted to a medical facility.
These services should be performed by e:::.~:,{-~:-~--~~-.;-)armed qualified law enforcement
or correctional officer personnel. Criteria as specified by the County Entity running the
facility. In all cases these are part of a fulltime Law Enforcement Officer (LEO) or
Correctional Officer (CO) that have met the minimum training requirements.
The Local Government agrees to augment this security escort if requested by the USM to
enhance specific requirement for security, prisoner monitoring, visitation, and
contraband control.
If an hourly rate for these services have been agreed upon to reimburse the Local
Government, it will be stipulated in block #14 on page one (1) of this Agreement. After
forty-eight ( 48) months, if a rate adjustment is desired, the Local Government shall
submit a request. Mileage shall be reimbursed in accordance with the current GSA
mileage rate.
Page 6of14
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Optional Guard/Transportation Services to U.S. Courthouse
If U.S. Courthouse in block #13 on page one (1) of this Agreement is checked, the Local
Government agrees, subject to the availability of its personnel, to provide transportation
and escort guard services for Federal detainees housed at its facility to and from the
U.S. Courthouse.

These services should be performed by 4
or correctional officer personnel.

ii &

armed qualified law enforcement

The Local Government agrees to augment this security escort if requested by the USM to
enhance specific requirements for security, detainee monitoring, and contraband control.
Upon arrival at the courthouse, the Local Government's transportation and escort guard

will tum Federal detainees over to a DUSM only upon presentation by the deputy of
proper law enforcement credentials.
The Local Government will not transport Federal detainees to any U.S. Courthouse
without a specific request from the USM or their designee who will provide the detainee's
name, the U.S. Courthouse, and the date the detainee is to be transported.
Each detainee will be restrained in handcuffs, waist chains, and leg irons during
transportation unless otherwise authorized by the USMS.

If an hourly rate for these services have been agreed upon to reimburse the Local
Government, it will be stipulated in block #14 on page one (1) of this Agreement. After
forty-eight ( 48) months, if a rate adjustment .is desired, the Local Government shall
submit a request. Mileage shall be reimbursed in accordance with the current GSA
mileage rate.

Optional Guard/Transportation
Transportation System (JPATS)

Services

to

Justice

Prisoner

It

Alien

If JPATS in block #13 on page one (1) of this Agreement is checked, the Local
Government agrees, subject to the availablllty of its personnel, to prpvide transportation
and escort guard services for Federal detainees housed at its facility to and from the
JPATS.
These services should be performed._, u-~~~ . .~~~~ armed qualified law enforcement
or correctional officer personnel.

The Local Government agrees to augment this security escort If requested by the USM to
enhance specific requirements for security, detainee monitoring, and contraband control.
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Upon arrival at JPATS, the Local Government's transportation and escort guards will tum
federal detainees over to a DUSM only upon presentation by the deputy of proper law
enforcement credentials.
The Local Government will not transport federal detainees to the airlift without a specific
request from the USM who will provide the detainee's name, location (district), and the
date the detainee is to be transported.
Each detainee will be restrained in handcuffs, waist chains, and leg irons during
transportation.

If an hourly rate for these services has been agreed upon to reimburse the Local
Government, it will be stipulated on in block #14 on page one (1) of this
Agreement. After forty-eight ( 48) months, if a rate adjustment is desired, the Local
Government shall submit a request. Mileage shall be reimbursed in accordance with the
current GSA mileage rate.
Speci~I

Notifications

The Local Government shall notify the Federal Government of any activity by a Federal
detainee which would likely result in litigation or alleged criminal activity.
The Local Government shall immediately notify the Federal Government of an escape of
a Federal detainee. The Local Government shall use all reasonable means to apprehend
the escaped Federal detainee and all reasonable costs in connection therewith shall be
borne by the Local Government.
The Federal Government shall have primary
responsibility and authority to direct the pursuit and capture of such escaped Federal
detainees. Additionally, the Local Government shall notify the Federal Government as
soon as possible when a Federal detainee is involved in an attempted escape or
conspiracy to escape from the Facility.
In the event of the death or assault or a medical emergency of a Federal detainee, the
Local Government shall immediately notify the Federal Government.

Special Management Inmates and Suicide Prevention
The Local Government shall have written policy, procedure, and practice require that all
special management inmates are personally observed by a correctional officer twice per
hour, but no more than 40 minutes apart, on an irregular schedule. Inmates who are
violent or mentally disordered or who demonstrate unusual or bizarre behavior receive
more frequent observation; suicidal inmates are under constant observation.
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The Local Government shall have a comprehensive suicide-prevention program in place
incorporating all aspects of Identification, assessment, evaluation, treatment, preventive
intervention, and annual training of all medical, mental health, and correctional staff.
Prison Rape Elimination Act (PREA)

The Facility must post the Prison Rape Elimination Act brochure/bulletin in each housing
unit of the Facility. The Facility must abide by all relevant PREA regulations.
Service Contract Act

This Agreement incorporates the following clause by reference, with the same force and
effect as if it was given In full text. Upon request, the full text will be made available.
The full text of this provision may be accessed electronically at this address:
htto://www.dol.gov/oasam/regs/statutes/351.htm.
Federal Acquisition Regulation Clause(s):
52.222-41 Service Contract Act of 1965, as Amended (July 2005)
52.222-42 Statement of Equivalent Rates for Federal Hires (May 1989)
52.222-43 Fair Labor Standards Act and the Service Contract Act - Price Adjustment
(Multiyear and Option Contracts) {May 1989)
The current Local Government wage rates shall be the prevailing wages unless notified
by the Federal Government.

If the Department of Labor Wage Determination block #13b on page one (1) of this
Agreement is checked, the Local Government agrees, in accordance with FAR PART
52.222.43 (f), must notify the Federal Government of any increase or decrease in
applicable wages and fringe benefits claimed under this clause within 30 days after
receiving a new wage determination.
Per-Diem Rate

The Federal Government will use various price analysis techniques and procedures to
ensure the per-diem rate established by this Agreement is considered a fair and
reasonable price. Examples of such techniques Include, but are not limited to, the
following:

1.

Comparison of the requested per-diem rate with the independent Federal
Government estimate for detention services, otherwise known as the Core Rate;
Page 9of14
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2.

Comparison with per-diem rates at other state or local facilities of similar size
and economic conditions;

3.

Comparison of previously proposed prices and previous Federal Government and
commercial contract prices with current proposed prices for the same or similar
items;

4.

Evaluation of the provided jail operating expense information;

The firm-fixed per-diem rate for services is stipulated in block #12 on page (1) of this
agreement, and shall not be subject to adjustment on the basis of Northern Oregon
Corrections actual cost experience in providing the service. The per-diem rate shall be
fixed for a period from the effective date of this Agreement forward for forty-eight
(48) months. The per-diem rate covers the support of one Federal detainee per
"Federal detainee day", which shall include the day of arrival, but not the day of
departure.
After forty-eight ( 48) months, if a per-diem rate adjustment is desired,· the Local
Government shall submit a request through the Office of the Federal Detention Trustee's
(OFDT) electronic Intergovernmental Agreements (eIGA) area of the Detention Services
Network (OS Network). All information pertaining to the Facility on the DSNetwork will
be required before a new per-diem rate will be considered.

Billing and Financial Provisions
The Local Government shall prepare and submit for certification and payment, original
and separate invoices each month to each Federal Government component responsible
for Federal detainees housed at the Facility.
Addresses for the components are:

United States Marshals Service
District of Oregon
401 U.S. Courthouse
1000 SW 3"' Avenue
Portland, OR 97204-2902

503-326-2209
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To constitute a proper monthly invoice, the name and address of the Facility, the name
of each Federal detainee, their specific dates of confinement, the total days to be paid,
the appropriate per diem rate as approved in the Agreement, and the total amount billed
(total days multiplied by the per-diem rate per day) shall be listed, along with the name,
title, complete address, and telephone number of the Local Government official
responsible for Invoice preparation. Addittonal services provided, such as transportation
and guard services, shall be listed separately and Itemized.
Nothing contained herein shall be construed to obligate the Federal Government to any
expenditure or obligation of funds in excess of, or in advance of, .appropriations in
accordance with the Anti-Deficiency Act, 31 U.S.C. 1341.
Payment Procedures

The Federal Government will make payments to the Local Government at the address
listed in block #6 on page one (1) of this Agreement, on a monthly basis, promptly,
after receipt of an appropriate invoice.
Hold Harmless

It is understood and agreed that the Local Government shall fully defend, Indemnify, and
hold harmless the United States of America, its officers, employees, agents, and
servants, individually and officially, for any and all liability caused by any act of any
member of the Local Government or anyone else arising out of the use, operation, or
handling of any property (to include any vehlde, equipment, and supplies) furnished to
the Local Government In which legal ownership Is retained by the United States of
America, and to pay all claims, damages, judgments, legal costs, adjuster fees, and
attorney fees related thereto. The Local Government will be solely responsible for all
maintenance, storage, and other expenses related to the care and responsiblllty for all
property furnished to the Local Government.
Disputes

Disputes, questions, or concerns pertaining to this Agreement will be resolved between
appropriate officials of each party. Both the parties agree that they will use their best
efforts to resolve the dispute in an Informal fashion through consultation and
communication, or other forms of non-binding alternative dispute resolution mutually
acceptable to the parties.
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Inspection of Services
Inspection standards for detainees may differ among authorized agency users. The
Local Government agrees to allow periodic Inspections by Federal Government
inspectors, to lndude approved Federal contractors, In accordance with the Core
Detention Standards required by any or all of the Federal authorized agency users
whose detainees may be housed pursuant to this Agreement
Findings of the
inspections wlll be shared with the Facility administrator in order to promote
improvements to Faclllty operations, conditions of confinement, and levels· of services.

Modifications
For all modifications except for full or partial terminations, either party may initiate a
request for modification to this Agreement in writing. All modifications negotiated will
be effective only upon written approval of both parties.

Litigation

The Federal Government shall be notified, in writing, of all litigation pertaining to this
Agreement and provided copies of any pleadings filed or said litigation within five (5)
working days of the filing.

The Local Government shall cooperate with the Federal Government legal staff and/or
the United States Attorney regarding any requests pertaining to Federal Government or
Local Government litigation.
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Rape Elimination Act Reporting Information
SEXQALASSAULT AWARENESS
This document is requested to be posted in each I-lousing Unit Bulletin Bonrd at all Contract Detention Facilities. This
document may be used and adapted by lntergo\•emmental Scn·ice Agreement Pro,·iders.
\'\'bile detained b~· the Department ofJustice, United States Marshals Sen·ice, rou ha,·e a right to be safe and free &om sexual
hmssmeru and semal assaults.

Definitions
A. Detainee-op-Det1inee Sa-ual Abuse/Assault
O~e or more detainees engaging in or attempting to engage in a sexual act \\rith anod1er detainee or the use of threats,
intimidation, inappropriate touching or other actions and/ or communications by one or more detainees aimed at
coercing and/or pressuring another detainee to engage in a sc.~ual act.

B. Stafl4.on-Detainee Sa"llal Muse/Assault
Smff member engaging in, or attempting to engage in a sc~-unl act \\ith any detainee or the intentional touching of a
detainee's genitalia, anus, groin, breas~ inner thigh, or buttocks \\ith the intent to abuse.. humiliate, harass, dcgiade.. arouse.
or gratify the sexual desires of any penon. Sexual abuse/ assault of detainees by staff or other detainees is an
inappropriate use of power and is prohibited by DOJ policy and the law.

c. Staff Sexual Miseonduct is:
Sema1 bcha\ior between a staff member and detainee which can includ~ but is not limited to indecent, profane or abush·c
language or gestures and inapproprfate \isunl slll'\·eillancc of detainees.
ProluDited Acts
,.\ detainee, who engages in inappropriate sexual bcha\-ior with or directs ic at othc~ can be charged \\ith the follO\\ing
Prolul>ited Acts under the Detainee Disciplinary Poller.

• Using Abush•e or Obscene Language
• Sa"Ual Assault
• Making a Sexual Proposal
• lndecentE>.-posure

• Engaging in Sex Act

Detention as a Safe Environment
~'hile you are dcmined,

no one has the right to pressure rou to engage in sexual acts or engage in unwanted SCJ\-ual beha\-ior
regardless of your age, size. rac~ or ethnicity. Regardless of your sexual orientation, you hsl\'e the right to be safe &om
Ull\\'3Dted sexual adnnces and acts.

Confidmtie1i&v
lnfoanation concerning the identity of a dcr.-Uncc '-ictim reporting a se.~ual assault, and the facts of the report itself, shall be
limited to those who ha,·e the need to know in order to make decisions concerning the detainee-nctim's welfare and for la\\·
cnforcemc:nr in\"cstigam·e purposes.

Report All Auault§!
If you become a \ictim of a sc.uial assault.. ~·ou should report it irnmediatelr to any smff person rou trus~ to include housing
officeis, chaplains, medical staff.. supenisors or Deputy U.S. Marshals. Staff members keep the reported information
confidential and only discuss it with the appropriate officials on a need to know basis. If you are not comfortable reporting me
assault to staff. you ha\•e other options:
Page 13of14
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•

\X'rite a letter reporting the sexual misconduct to the person in charge or the United States Marshal. To ensure
confidentiali~·. use special (Legal) mail procedures.
• File an Emetgencr Detainee GriC\-ance - If you decide your complaint is too sensiti,·e to file \\ith the Officer in Charge,
)"OU can file your Grienncc directly with the Field Office Director. You can get the forms &om your housing unit officer.
or a Facility supcnisor.
• \~'rite to the Office of Inspector General (OIG). which iJt,·cstigates allegations of staff misconduct. The address is: Office
of Inspector Genera]. U.S. Department ofJustice. 950 Pennsyh-ania .;\\•c. Room 4706, Washington, DC. 20530
• Call. at no expense to you, the Office of Inspector General (OIG). The phone number is 1-800-869-#99.
IndMduals \\•ho se>.-ually abuse or assault detainees can only be disciplined or prosecuted if the abuse is reported•
.\ publication of the Office of the
Fedml Detention Trustee
\\ashington, DC
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11. Agreement No.

Modification of Intergovernmental Agreement

2. Effective Date
See Block 13B.

65-14-0095

3. Facility Code(s)
WA6

4. Modification No.
1

6. Issuing Federal Agency

7. Local Government

United States Marshals Service
Prisoner Operations Division
Office of Interagency Agreements
2604 Jefferson Davis Highway
Alexandria, Virginia 22301

Northern Oregon Corrections
201 Webber Road
Dalles, OR 97058

8. Appropriation Data
Housing/ transportation

9. Per-Diem Rate
$80.00

5. DUNS No.

10. Guard/Transportation Hourly Rate
$24.00 (medical services only)

15X1020

11.

Page 1of1

EXCEPT AS PROVIDED SPECIFICALLY HEREIN, ALL TERMS AND CONDITIONS OF THE IGA DOCUMENT REFERRED TO
IN BLOCK 1, REMAIN UNCHANGED.

THE PURPOSE OF THIS MODIFICATION IS TO ADD IMMIGRATIONS CUSTOMS ENFORCEMENT AS AN AUTHORIZED
AGENCY USER ON THE CURRENT INTERGOVERNMENTAL AGREEMENT.
PLEASE SEND YOUR PAYMENT INVOICES TO THE ADDRESS BELOW:
OHS, ICE
FINANCIAL OPERATIONS - BURLINGTON
P.O. BOX 1620
ATTN: ICE-ERO-FOD-FSE
WILLISTON, VT 05195-1620

ALL OTHER CONDITIONS AND TERMS ARE TO REMAIN THE SAME IN ACCORDANCE WITH THE TERMS OF THE CURRENT
INTERGOVERNMENTAL AGREEMENT.

112. INSTRUCTIONS TO LOCAL GOVERNMENT FOR EXECUTION OF THIS MODIFICATION:
A.

_x_

LOCAL GOVERNMENT IS NOT REQUIRED
TO SIGN THIS DOCUMENT

B.

-

LOCAL GOVERNMENT IS REQUIRED TO SIGN
THIS DOCUMENT AND RETURN ALL COPIES TO
UNITED STATES MARSHAL

13. APPROVALS
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Bills to be considered:
HB 2195, 2288, 2314
HB2093, 2087, 2062
HB 20~3, 2064
BOUSE JUDICIARY COMMITTEE
SUBCOMMITTEE 2
February 6, 1987
1:30 p.m.
Tapes: 94-99

Hearing Room 350
Salem, Oregon

MEMBERS PRESENT: REPRESENTATIVE
REPRESENTATIVE
REPRESENTATIVE
REPRESENTATIVE
STAFF PRESENT:
WITNESSES:

JUDY BAUMAN
RANDY MILLER
PAUL PHILLIPS
DICK SPRINGER, ACCT. CHAIR

BILL TAYLOR, CO-COUNSEL
GLORIA FISHER, ASSISTANT
DANNY SANTOS, HISPANIC POLITICAL ACTION COMM.
REPRESENTATIVE ROCKY BARILLA
ROBERT MENDOZA, COMMISSION ON HISPANIC AFFAIRS
STEPHEN PEIFER, DEPARTMENT OF JUSTICE
WALTER TODD, CRIMINAL DEFENSE LAWYERS ASSOC.
SCOTT WEINEGER, PORTLAND POLICE BUREAU
BILL LINDEN, STATE COURT ADMINISTRATOR
STEVE JACOBSON, METROPOLITAN PUBLIC DEFENDERS
JOHN MOSSER, COMMISSION ON THE JUDICIAL BRANCH
JUDGE NELY JOHNSON, COMMISSION ON THE JUDICIAL
BRANCH
NORMAN MYER, LANE CO. TRIAL COURT ADMINISTRATOR
BOB GELTZ, DEPARTMENT OF REVENUE
GERRI CHRISTENSEN, DEPARTMENT OF JUSTICE
PEGGY RAY, EUGENE MUNICIPAL COURT
ULYS STAPLETON, D.A., LINCOLN COUNTY
TONY DELORENZO, MOTOR VEHICLE DIVISION

000

REPRESENTATIVE SPRINGER called the hearing to order. Present
were REPRESENTATIVES BAUMAN, MILLER, PHILLIPS, SPRINGER.
REPRESENTATIVE BURTON WAS EXCUSED.

004

HOOSE BILL 2314 RELATING TO CRIME PREVENTION; AMENDING ORS
31.605 AND 131 .625.
DANNY SANTOS, Hispanic Political Action Committee, said the
bill would forbid local law enforcement people from being
involved in enforcement of the immigration law. Immigration
is civil in nature; the problem with law enforcement is that
the minority, and particularly the Hispanic community, are
subjected to harassment and invasion of privancy. The
authority to enforce this law lies in INS and they are
trained to do it. Local law enforcement officers are not
trained and not up to date on the law. The result is that
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House Judiciary Conunittee
Subcommittee 2
February 6, 1987
Page 2

Hispanics are faced with an imposition on privacy and with
harassment. This bill would focus law enforcement on criminal
activity. It would be a financial savings, keeping time on
law enforcement, and reduce costs of liability for defense of
counties and cities against civil rights charges. Several
cases have shown that local authorities have no authority to
enforce immigration law.
In the 1983 Session the Counsel for
INS said it is the role of INS to enforce imrnigration law. He
will supply that testimony.
(EXHIBIT A)
066

REP. ROCKY BARILLA said they see this bill as having public
policy points; priority for law enforcement should be
protection of life and property. Liability can be incurred
because of improper stopping people. In terms of fiscal
impact and priority of enforcemnt, attempted enforcement is a
waste of person hours. In terms of prison crowding, there are
illegal aliens who have not broken a law but are
incarcerated. The U.S. Congress has passed the Immigration
Reform Act which is over 100 pages and it is impossible to
tell who is legal, who is illegal. They do not oppose
criminal laws enforced against alliens; this bill is simply
to prohibit enforcement of immigration law.
(EXHIBIT B)

104

ROBERT MENDOZA, COMMISSION ON HISPANIC AFFARIS, said that
U.S.
citizens are detained and harassed because of color or
dress. The majority of law enforcement agencies do not
attempt to enforce immigration law, but there are some who
cause concern. This law would make clear the role of all
local enforcement bodies.
(EXHIBIT C)

132

REPRESENTATIVE SPRINGER asked for background on the issue.
REP. BARILLA said this bill had passed the house alost
unanimously last Session. REPRESENTATIVE PHILLIPS asked what
organizations are against. BARILLA said he thinks the DDA is
opposed to the bill; sheriffs and police are on both sides.
REPRESENTATIVE SPRINGER asked how many Hispanics are in law
enforcement. MR. MENDOZA said there are only a handful of
state police. REPRESENTATIVE SPRINGER said a goal is to
improve participaton. MR. MENDOZA said there is a need for
understanding of Spanish. REPRESENTATIVE SPRINGER asked how
many Hispanics in Oregon. MR. MENDOZA said there are about
200,000.
REPRESENTATIVE PHILLIPS asked whether the Hispanic Commission
was involved in the Portland Police Bureau training program
on Spanish. MR. M. did not know. MR. MENDOZA said he had
asked Chief Harrington regarding the Bureau's enforcement of
immigration law and she responded that they would not be
involved.
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REPRESENTATIVE MILLER asked how this bill compared to the
last bill. REP. BARILLA said it is nearl y identical, there
are some changes. The vote in the House i n 1985 was 59-1.
194

REPRESENTATIVE SPRINGER called to order the hearing on ~
Bill 2195 RELATING TO CRIME PREVENTION; AMENDING ORS 13 1.60 5
A"Nir-.rJ 1-:-6 2 5.
STEPHEN PEIFER said that police officers who stop persons to
issue minor citations cannot frisk for weapons and have been
shot. This bill would provide protection. In the case of less
than an ounce of marijuana, the officer cannot presume that
the person is involved in other drug activity so cannot
frisk.
There are many reasons why a person stopped in a noncriminal situation may want to resist, ie parole violators.
It is not authority to conduct a full search, but an
extension of stop and frisk to allow a pat-down. There must
be articulable reasons why the officer performs the frisk.
The stop and frisk was enacted in 1973; at that time all
traffic offenses were crimes so officers were protected.
This statute does not create constitutional problems.

300

409

WALTER TODD, OCDLA, said the likelihood of abuse by officers
is clear. It is not his position that there would be bad
faith but the potential is there to make frisks when the
.
totality of factors is not present. The primary example would
be where, as in Marion County, there is a list of targetted
persons. The police officer, being aware, could make a stop
for a routine traffic violation and create a situation for a
frisk. The 4th Amendment guarantees freedom from
unreasonable search and seizure. Finding a hard object would
lead to a search. There is an interest of the citizenry in
remaining free of search. The citizen would not have to make
any type of move or statement to make the officer believe he
had a weapon or contraband. This would permit an officer to
search a person with a suspected offense -- could include
city ordinances, traffic, etc. This does not mean that an
officer does not have the ability to frisk if he has probably
cause to believe the person has a weapon or other illegal
goods.
REPRESENTATIVE SPRINGER asked if Mr. Tood was a DA in Oregon.
MR. TODD replied that he was a DA in Marion County.
REPRESENTATIVE SPRINGER asked if an officer felt something
that contained contraband, would that evidence be admissible
if the person was charged. MR.
TODD said it would if the
person was arrested. If the office felt an object he thinks
might contain drugs, he could say that was his belief. The
probable cause might be stretched to that point.
REPRESENTATIVE SPRINGER asked if an officer's reasonable
belief is challenged, and the officer is testifying under
oath, who often is his belief of probable cause not
sustained. MR.
TODD said the judge will stretch it to the
absolute limit to support the officer. REPRESENTATIVE
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HOUSE COMMITTEE ON JUDICIARY

HEARING ROOM 350

February 13, 1987
TAPE 125

STATE CAPITOL

MEMBERS PRESENT: REP. DICK SPRINGER, Chair
REP. TOM HANLON, Vice-Chair
REP. JUDITH BAUMAN
REP. BILL BELLAMY
REP. STAN BUNN
REP. MIKE BURTON
REP. DAVE DIX
REP. RANDY MILLER
REP. PAUL PHILLIPS
STAFF PRESENT:

005

BILL TAYLOR, Legal Counsel
GLENDA HARRIS, Chief Committee Assistant

REPRESENTATIVE SPRINGER called the meeting to order at 1:40.
All members were present.
REPRESENTATIVE SPRINGER noted the list of bill drafts which
is before the committee for possible introduction today.

(Exhibit A) •
022

MOTION: REPRSENTATIVE BUNN moved introduction of the bills
which were listed, with the caveat that approval for

introduction indicates no position whatsoever as it relates
to the merits of the legislation, as contained therein.
VOTE: The motion passed without objection.

WORK SESSION
~___fill!L_i_o64

- Relating to motor vehicles

031

BILL TAYLOR, Counsel reviewed

050

MOTION: REPRESENTATIVE BURTON Moved EB 2064 to the House
Floor with a do pass recommendation:-----

~

for the full cornmittee.

VOTE:
The motion passed in a roll call vote. All members
were present and voted AYE.
Reprsentative Bauman will carry

the bill.
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HOUSE BILL 2314 - Relating to law enforcement
063

COUNSEL TAYLOR reviewed HB_£~~A__tor the full committee. He
said this bill is the same as the bill which passed out of
this committee two years ago
REPRESENTATIVE BURTON moved HB ___
2314__ __to House Floor with a Do
Pass recomendation.
,

077

~

"'"

REPRESENTATIVE HANLON said it was understanding there has
occurred recently, activity within the jurisdiction of
Oregon, on the Columbia river - people without green cards,
Canadian citizens - that may be in conflict with some of the
activities that occur in the state of Oregon and work
performed by citizens of the United States, involving the
loading and unloading of timber based resources. He asked if
this bill would affect Oregon's ability to deal with this
situation.
COUNSEL TAYLOR indicated he thought it codified the existing
opinion. He read from the Attorney General's Opinion 38,
7/5/77. He thought this bill would save many state and local
officials from the possibility of suit for acting illegally.

106

REPRESENTATIVE HANLON clarified there might be other laws
involved relating to labor laws, separate and apart from the
irrunigration laws, and Counsel was saying this would not
affect the state's ability to get involved in the situation
he had described.

115

REPRESENTATIVE MILLER asked if the termonology "initiate
enforcement activities" would in any way distinguish the
initiation of enforcement activities versus somehow or at
some point they were asked to participate after such
proceedings had been initiated.
COUNSEL said that in his opinion, there would be no
distinction - they could not initiate nor could they
participate in any stage.

123

REPRESENTATIVE BELLAMY referred to lines 8-10 which allows
them to contact, particularly for the purpose of their file.
He agreed that it would not allow any law enforcement agency
in this state to participate; if the feds were going to do a
roundup, they would do it with their own vehicles and their
own officers.

136

REPRESENTATIVE BURTON said Section 1 clarified there was no
use of agency moneys, personnel or resources; in Section 2,
however, if a person was arrested in the corrunission of a
different crime, and a check was made wtih INS, he thought
that would be an opportunity for INS to follow up. That is
not initiating, that is checking status.
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150

VOTE: The motion passed in a roll call vote.
were present and voted AYE.

158

REPRESENTATIVE PHILLIPS questioned when the Committee might
be looking at committee rules.

All members

REPRESENTATIVE SPRINGER asked that if any members had any
sugggestions on how rules ought to be drafted, they get those
suggestions to him or to staff the first part of next week.
He said he would anticipate scheduling full cornittee not
later than the end of next week to take up that matter.
172

REPRESENTATIVE SPRINGER adjourned the hearing at 1:55 PM.
Submitted by,

Glenda Harris,
Chief Assistant
EXHIBITS:
A - List of drafts submitted for bill introduction, Staff,
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Commission on Hispanic Affak's. ,·:
695 SUMMER STREET NE., SALEM, OREGON 97310

VIOIO!-l A1 !YEH
lif')Vi,-,HNOA

~'

-

PHONE 373-7397

February 6, 1987
To: Committee Members
From: Commission on Hispanic Affairs
Dear Committee:
The Commission on Hispanic Affairs would like to take this
opportunity to lend their support to House Bill 2314. The
Commission on Hispanic Affairs does not believe that the
enforcement of federal immigration laws by our local law
enforcement agencies is in the best interest of our state
because of the adverse effect it has had and would have on our
Hispanic citizenry. We therefore urge your support on House
Bill 2 31 4.
While
most
of
the
controversy today is over illegal
immigration
there
is
hardly
any
discussion of LEGAL
immigration into this country. The ramifications of ILLEGAL
ENFORCEMENT
is
such
that
Hispanics
and other ethnic
minorities, including United States citizens, are detained,
interrogated, and harassed by local law enforcement agencies
on the mere bases of color, language, and dress, a clear
violation of one's constitutional rights. Hispanics, whether
they be American citizens or legal immigrants are entitled to
the same rights and protections as any other citizen. Local
police are usually only trained in criminal law, immigration
law,
however, is not criminal, but civil law which is
constantly changing. Further more, local governments have to
expend money out of there own pockets to pursue this type of
law enforcement. High priority criminal law enforcement and
investigation moneys have been and would be diverted for the
purpose of enforcing low priority, non-criminal matters.
The majority of law enforcement agencies seem to know and
understand the Law and do not attempt to enforce immigration
law, and those agencies do not concern us. However, It is the
local law enforcement agencies that have .attempted to enforce
immigration law on their own or in conjunction with the INS
that cause us to have grave concern. We of the Hispanic
Commission respectfully urge your support of House Bill 2314
on the basis that this law would put into perspective for all
local law enforcement agencies in the State of Oregon their
role in the enforcement of federal immigration law. House Bill
2314 is a restatement of what the Law is and will give an
Oregon statute citation of what the law is. Thank you.
Robert Mendoza
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HOUSE OF REPRESENTATIVES
SALEM, OREGON

97310-1347

Testimony to be given by Rep. Rocky Barilla
Wednesday, May 20, 1987
Subject: HB 2314 Local Enforcement of Immigration Laws
Chairperson Frye and Members of the Senate Judiciary Committee:
HB 2314 clarifies the existing law prohibiting local police
from enforcing federal immigration laws.
The intent of this measure is to ensure that only the
Immigration and Naturalization Service enforces immigration law.
Immigration laws are very complex and require specialized
training -in their enforcement. Local police have neither the
authority nor the training to enforce any such laws. The State
has enough to do in enforcing its own criminal laws.
There are
problems when local police try to enforce federal immigration
laws, to mention a few:
1. An increased fiscal impact on cities and counties in
terms of higher costs of enforcement.
2.
There are increased litigation and insurance costs
against cities and counties for false arrests by local police.
3.

This also exacerbates the jail overcrowding problem.

4.
There are also questions of infringements upon civil
rights just because a person looks like an alien.
5. Lastly, in the face of the new Immigration Reform Act of
1986, there would be great difficulty in trying to determine the
immigration status of an alien.
In 1977, an Attorney General's Opinion stated that neither
state nor federal law authorizes local police to initiate
investigations of, or to stop, detain or arrest persons solely
because they are suspected illegal aliens.
This bill would
codify that opinion.
What the bill does not do:
It doesn't prevent local police from arresting aliens who
are engaged in criminal activity. Nobody should go unpunished
for criminal activity.
This bill passed the House 54-3.
I urge your support.
Thank you.
C!:) ~
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To:
From:
Re:

APR 3 0 REC'O

Dear Committee Members:
The Hispanic Political Action Committee is concerned about the
enforcement of federal immigration laws by local, county and
state law enforcement agencies.
Such attempts by Oregon
officials to enforce these federal laws has had an adverse
affect on community relations with the Hispanic citizenry.
We believe that HB 2314 will help solve this problem and we
respectfully request your support. We ask that you schedule
a hearing for HB 2314 at your earliest possible convenience.
The following will provide you with background on the current
situation and the need for the bill.
THE LAW
Under t h e United States Constitution's Preemption Clause, the
Immigration and Naturalization Act (8 USC 1101 et.seq.), U.S.
Attorney General Bell's Opinion, Oregon Attorney General Redden's
Opinion (No. 7439, April 28, 1977), and several court decisions,
it is clear that state and local law enforcement officers have
no authority to enforce federal immigration laws.
The authority
to enforce immigration laws is delegated to the Immigration
and Naturalization Service (INS) under 8 USC 1357.
THE PROBLEMS
The majority of law enforcement agencies seem to understand the
law and do not attempt to enforce immigration laws.
However,
some local law enforcement agencies have attempted to enforce
immigration laws by themselves or in conjuction with the INS.
The justification for these illegal practices are threefold:
1) they have done it in the past and do not understand why
they can not continue to do so; 2) they are sworn to uphold
the laws of this country and they are doing so by looking for
illegal aliens; 3) they do not understand the law because
there is no state statute covering this matter.
The statutes,
legal opinions, and the courts all indicate that such rationales
are invalid.
In Oregon there have been several lawsuits regarding these illegalities[(Trevion v. City of Independence Police
and Polk County Sheriff (1977).]
RAMIFICATIONS OF ILLEGAL ENFORCEMENT
l} Hispanic and other ethic minorities, citizen and non-citizen
alike, are detained, interrogated, and harassed by local law
enforcement agencies on the basis of skin color, language, and
dress.
This is a violation of one's right to privacy and equal
protection.
Hispanics and other minorities are treated as
second class citizens.
·

2) Local law enforcement agencies are not trained in immigration
law.
Local police are usually trained only in criminal law which

U

Hispanic Political Action Committee

Exhibit 10
Page 9

ER-53
remains fairly constant.
Immigration law, however, is not
criminal, but civil law, and is constantly changing.
INS
agents are specially trained in the enforcement of immigration
laws.
(Please note that local law enforcement agencies do not
enforce the federal tax laws which are also civil).
3)
High priority criminal law enforcement and investigation
is being subdued for the purpose of enforcing low priority,
non-crimirud matters.
This does not set well with the local
taxpayers, especially the Hispanic taxpayers, when local law
enforcement agencies are trying to justify their budgets.

4) Local governments run the risk of incurring liability for
violating a person's civil rights.
Governments then have to
expend monies out of their coffers in defending these types
of cases.
They are also quite time consuming.
In most
cases, a local government's insurance does not cover civil rights
violations, and therefore, additional legal costs will be
incurred.
THE BILL ITSELF
The purpose of this bill is to resolve the problem of local
law enforcement agencies attempting to enforce federal
inunigration laws.
The bill would be a restatement of what
the law is and will give an Oregon statute citation as to what
the law is .
Hopefully, this bill will assist law enforcement
agencies in better understanding what the law is.
The bill
would reiterate the fact that only the INS has the authority
to enforce federal immigration laws.
The bill would not
interfere with law enforcement agencies' enforcement of
criminal laws.
Under the bill, local police are allowed to
contact INS if an alien is arrested in a criminal matter.
LEGISLATIVE BACKGROUND
This bill passed the House on February 20, 1987 by a vote of
54-3.
If we may be of any further assistance on this bill or any
other matter, please do not hesitate to contact us:
Hispanic Political Action Committee
P.O. Box 161
Salem, Oregon 97308
Thank you for your consideration and service.
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1

3. NORCOR’s selective reading of the text, context, and legislative history of ORS 181A.820

2

cannot change the reality that its admitted use of public funds and resources to assist ICE

3
4
5
6

is “for the purpose” of apprehending persons solely to enforce the federal immigration
laws, which is prohibited by Oregon law.
4. NORCOR’s selective reading of legislative history also cannot change the reality that its

7

ICE notification policy is not “an exchange of information” with immigration officials,

8

so the exception in ORS 181A.820(2)(a) is not available; and,

9
10
11
12
13
14

5. NORCOR’s assertion that its receipt of a Form I-203 from ICE—a document which ICE
Agent Corey Heaton insisted was simply for “accounting” purposes—somehow justifies
its warrantless arrest of inmates who are due to be released on state or local charges is
transparently wrong.
This Combined Reply and Opposition is based on the Points and Authorities and factual

15

materials submitted with Plaintiffs’ Motion; the additional arguments set out below; the Second

16

Declaration of David Henretty (“Second Henretty Decl.”), filed herewith; and, all other papers

17

on file in this action.

18
19
20
21

ARGUMENT
I. Plaintiffs Have Standing.
NORCOR’s standing argument focuses primarily on cases “in which [the Oregon

22

Supreme Court] has declared that a taxpayer’s interest in avoiding excessive or improper taxes

23

can support standing” under the Declaratory Judgment Act. MT&M Gaming, Inc v. City of

24

Portland, 360 Or. 544, 564 (2016). It may well be that Plaintiffs can establish standing under that

25
26
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1

general principle. Contrary to NORCOR’s repeated and unsupported assertion that it makes a

2

“profit” from the IGSA, (see, e.g., NORCOR’s Motion at 3, 4, 19.), discovery has shown that:

3
4
5
6

(a) NORCOR’s jail was built with local taxpayer money based on a plan to incarcerate prisoners
from many jurisdictions, not just its member counties (Second Henretty Decl., Ex. 3: Weed
98:11-19); (b) NORCOR’s staffing and other budget planning is based on the total number of

7

projected inmates, not just local prisoners (id. at Ex. 4); (c) NORCOR commingles inmates from

8

all jurisdictions, rather than segregating them by source (id. at Ex. 1: Lindhorst 152:12-153:4);

9

(d) consistent with its role as a multi-purpose jail, NORCOR never has attempted to calculate the

10

marginal cost of incarcerating prisoners from any single jurisdiction (id. at Ex. 2: Brandenburg

11
12
13
14
15
16
17
18
19
20
21

53:21-54:13); (e) NORCOR’s calculations for all inmates show that the daily per prisoner cost is
$97, well in excess of the $80 fee that it receives from ICE (id. at Ex. 4); and, (f) NORCOR has
determined that it must seek an increase in payments from ICE (id. at Ex. 2: Brandenburg 82:484:2).
These undisputed facts support the conclusion that NORCOR may well be losing money
under the IGSA, which means that taxpayers such as Plaintiffs are paying more than their fair
share. NORCOR has introduced no evidence to the contrary, and this economic injury is
sufficient to support standing even under NORCOR’s theory. The reality, however, is that
Plaintiffs have a separate “legally recognized interest” in preventing the misuse of public

22

facilities and funds,which supports their standing to obtain a declaratory judgment construing

23

ORS 181A.820, regardless of whether they also can show an imminent risk of increased taxes.

24
25
26
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1
2
3
4
5
6

A. Taxpayers Have Standing to Challenge Illegal Uses of Public Resources..
“It is the settled doctrine in this state that an individual taxpayer may, by a suit in equity,
restrain and prevent misapplication or illegal diversion of public funds or property.” Burness v.
Multnomah County, 37 Or. 460, 467-68 (1900). Initially, this “settled doctrine” was limited to
equitable remedies, such as an injunction or an order of restitution directed to third parties. See

7

generally Burt v. Blumenauer, 299 Or. 55, 70 n. 8 (1985)(recounting history). In 1931, the

8

Legislature enacted the predecessor of ORS 294.100, which had two goals: First, the statute

9

codified the common law rule that “[i] is unlawful for any public official to expend any moneys

10

in excess of the amounts provided by law, or for any other or different purpose than provided by

11
12
13
14

law.” ORS 294.100(1). Second, the statute created a damages remedy against public officials
who “expend[] any public monies” in violation of section (1), a remedy available to the district
attorney, “any taxpayer,” and in certain circumstances to a “tax supervising and conservation

15

commission.” Even after a damages remedy became available, however, the settled common law

16

right of taxpayers to obtain equitable relief preventing illegal uses of public funds remained

17

unchanged. See, e.g., Glines v. Bain, 157 Or. 358 (1937)(declaratory judgment, citing original

18
19
20
21

version of ORS 294.100); Tuttle v. Beem, 144 Or. 145 (1933)(injunction).
Together, these cases and the rule codified in ORS 294.100(1) confirm that Plaintiffs
have a “legally recognized interest” in the outcome of this case that will support an action for a

22

declaratory judgment construing ORS 181A.820. See MT&M Gaming, Inc., 360 Or. 544, 562-

23

563 (2016)(legally recognized interests that support standing to obtain declaratory relief may

24

come from “some source other than the statute targeted in the declaratory judgment action,”

25
26
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1

including other “statutes, constitutional provisions, regulations, local ordinances, and the

2

historical and evolving common law.”). That interest is sufficient to establish Plaintiffs’ standing

3
4
5
6

to bring an equitable action to prevent uses of public funds “for any . . . different purpose than
provided by law,” regardless of whether those illegal expenditures result in economic injury to
taxpayers.
To be sure, some of the earlier cases—as well as the Burt v. Blumenauer footnote—refer

7
8

to actions by taxpayers “to protect themselves against unauthorized expenditures that might

9

result in increasing their tax burden,” but such a showing never has been necessary to allow the

10

lawsuits to go forward. See MT&M Gaming, 360 Or. at 556 (Improper to “confuse[] what is

11
12
13
14

sufficient to support standing to bring a declaratory judgment action with what is necessary.”).
To the contrary, the plain language of ORS 294.100 does not require a showing of pecuniary
harm for taxpayers to pursue an action for damages. See Sullivan v. Kizer, 115 Or. App. 206, 216

15

(1992) (Edmonds, J., dissenting)(“Nothing in ORS 294.100 suggests that taxpayers personally be

16

injured economically). 1 And decisions under both the common law and ORS 294.100 have

17

permitted taxpayers to sue for the limited purpose of preventing illegal uses of public funds

18
19
20
21
22

without regard to whether a tax increase was likely. See, e.g., Glines, 157 Or. at 363
(unauthorized transfer of funds from other budget categories to teacher salaries); Bahr v. Marion
County, 38 Or.App 597, 599 and n. 1 (1979)(taxpayers allowed to challenge use of county
vehicles “for regular home to office travel” and citing ORS 294.100).

23
24
25
26

1

Judge Edmonds’ interpretation was on behalf of three members of the Court sitting en banc,
and was not disputed by the majority or in any subsequent cases.
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BRIAN STOVALL, JOHN OLMSTEAD,
CONNIE KRUMMRICH and KAREN
BROWN,

Plaintiffs,

v.
NORTHERN OREGON
CORRECTIONS dba NORCOR, an
intergovernmental corrections entity,
and WASCO COUNTY,

Case No. 17CV31082
FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDERS RE: SUMMARY
JUDGMENT

13
14
15

16
17
18
19
20
21
22 ·
23

Defendants.
THIS MATTER came before the Court on January 10, 2019, for a hearing on
Plaintiffs' Motion for Summary Judgment and Defendant NORCOR' s Motion for
Summary Judgment.

Plaintiff Brown appeared through her attorneys Stephen S.

Walters and David Henretty. Plaintiffs Stovall, Olmstead and Krummrich appeared
through their attorneys Erin M. Pettigrew and Stephen W. Manning.

Defendant

NORCOR appeared through its attorneys Derek J. Aston, Kimberlee Petrie Volm, and
Drew L. Eyman. Defendant Wasco County was previously dismissed from the case and
did not appear. The Court has considered the motions, memorandums, declarations,
exhibits, and argument of counsel.

24
25
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FINDINGS OF FACT

The Court finds as follows:
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1.

Plaintiff Brown owns real property in Wasco County, Oregon, and has

0

paid and continues to pay property taxes to Wasco County.

0

~

5

0

u

,.,
·.::
,., 6
>

2.

Plaintiff Stovall owns real property in Wasco County, Oregon, and has

"O
~

paid and continues to pay property taxes to Wasco County.

I

7
8

9
10

11
12
13
14
15

3.

Plaintiff Olmstead owns real property in Wasco County, Oregon, and has

paid and continues to pay property taxes to Wasco County.
4.

Plaintiff Krummrich owns real property in Wasco County, Oregon, and

has paid and continues to pay property taxes to Wasco County.
5.

NORCOR is a regional jail located in The Dalles, Oregon, and was

organized pursuant to ORS 190.265 and ORS 169.630.
6.

NORCOR provides jail services for Wasco, Hood River, Sherman, and

Gilliam Counties pursuant to ORS 169.610 et seq.
7.

NORCOR also houses inmates for other law enforcement agencies,

16

including United States Immigration and Custom Enforcement ("ICE"), pursuant to

17

contractual agreements, such as the Intergovernmental Service Agreement ("IGSA") at

18

issue in this case.

19
20

8.

NORCOR' s custodial personnel serve and are sworn as Wasco County

Sheriff's Corrections Deputies.

21

9.

NORCOR personnel consider the County Sheriffs to be their "bosses."

22

10.

NORCOR's corrections deputies' duties are limited to corrections tasks.

23

11.

Construction of NORCOR was financed by a General Obligation Bond

24

that was retired using property tax assessments paid by taxpayers of Wasco, Hood

25

River, Sherman, and Gilliam Counties.
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12.

More than half of NORCOR' s operating expenses, including costs of

personnel, services, and equipment, have been and continue to be funded by property tax
payments from tax payers of Wasco, Hood River, Sherman, and Gilliam Counties.
13.

NORCOR generates additional revenue to remain operational from its

0

~ 5

u

contracts with other law enforcement agencies.
14.

7

is not needed for its own purposes.
15.

8

9
10

NORCOR also generates additional revenue by renting a warehouse that

NORCOR has not attempted to calculate the marginal cost of incarcerating

inmates from any single jurisdiction, whether of its member counties or inmates it holds
on contracts.

11

16.

NORCOR has calculated a daily per inmate cost of $97.00 per day.

12

17.

NORCOR receives $80.00 per day for inmates held under the IGSA.

13

18.

In 1999, NORCOR first contracted with federal authorities to hold persons

14

charged with violating federal immigration laws.

15
16

19.

States Marshal's Service ("USMS").

17
18
19

In November of 2014, NORCOR entered the current IGSA with the United

20.

Six months later, ICE was added as an "authorized agency user" of the

21.

Under the IGSA, NORCOR agreed to "accept and provide for secure

IGSA.

20

custody, safekeeping, housing, subsistence and care of Federal detainees," including

21

individuals who are awaiting a hearing on their immigration status or deportation.

22
23
24
25

22.

NORCOR is also obligated to provide armed, qualified law enforcement

or correctional personnel to guard IGSA inmates who need outside medical care.
23.

When inmates are held under the IGSA by NORCOR, they are held solely

for alleged violations of immigration law.
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24.

The IGSA has no expiration date but can be terminated at any time

following 30 days written notice from either party.
25.

NORCOR uses the same facilities, equipment, and personnel for all

inmates, including those held under the IGSA.
26.

Those held under the IGSA are confined in the same cell blocks, eat the

,.,

"O

'-B

6

same food, have access to the same facilities, and are subject to the same procedures as

7

state and local inmates.

~I

8

9
10

11
12
13

27.

NORCOR' s expenses are paid from NORCOR' s general operating

account.
28.

NORCOR does not maintain separate accounts or funds dedicated to pay

incarceration of IGSA inmates.
29.

In addition to the $80.00 per day NORCOR receives per IGSA inmate,

NORCOR receives an hourly rate for guard services provided outside the jail facility.

14

30.

15

preceding month.

16

31.

NORCOR sends a monthly invoice to ICE for services rendered in the

Payments from ICE are deposited into NORCOR' s general operating

17

account where they are commingled with funds from other sources including taxes

18

received from Wasco, Hood River, Sherman, and Gilliam Counties, and are used for

19

general operating purposes.

20
21
22

32.

NORCOR notifies ICE when it books a foreign-born person into custody

on state or local charges.
33.

NORCOR accomplishes this notice by emailing or faxing ICE the

23

arrestee's name, date of birth, current charges and identified place of birth on a form

24

provided by ICE.

25
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34.

NORCOR also provides notice of a foreign-born person's booking via

NORCOR' s use of the NCIC and LEDS systems. (Plaintiffs do not co:r:i.tend this notice
violates ORS 181A.820.)
35.

Before a policy change in April of 2018, NORCOR would notify ICE when

a state or local inmate was scheduled to be released, whether the release was on
recognizance, bail, the end of a sentence of incarceration, or other resolution of the
7
8

9
10

11

inmate's state or local case.
36.

In response to that notice, ICE would send a Form 1-203 Order to Detain to

NORCOR to indicate which state or local inmates ICE wanted to hold when the inmates
state or local charges were resolved.
37.

While the 1-203 is titled an Order to Detain, it is not an order and is not

12

signed by a judge or magistrate. The document is used for accounting and billing

13

purposes.

14

38.

Prior to April of 2018, NORCOR would via a "paper transfer of custody"

15

convert a state or local inmate who was released on their state or local charges, for any

16

reason, to an ISGA inmate at ICE's request if NORCOR had received an 1-203 from ICE.

17

39.

A "paper transfer" was a notation the inmate was now solely in ICE

18

custody and subject to the ISGA.

19

NORCOR was paid by ICE for housing the inmate once the "paper transfer" was

20

completed.

21

40.

A physical transfer of custody did not occur.

After the policy change, ICE is now notified of the date of release of

22

inmates that have been sentenced and have a release date. If ICE agents are present at

23

NORCOR when the subject is released they may arrest the inmate in the lobby,

24

otherwise the subject is free to go.

25
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41.

An inmate arrested by ICE in the lobby may be turned back over to

00

0i
cl

.:

·5o

2

NORCOR to be held pursuant to the IGSA.

2_.. 3

42.

None of the notices are required by the IGSA and are not made for any

0

0..

0

u

4

state or local law enforcement purpose.

0

~

43.

5

0

u

The policy change was made, not after a deliberative administrative

,.,

"O
~

·.::
,.,

>

6

process, but because NORCOR's former administrator Bryan Brandenburg "thought it

7

was a good idea" and "seemed like the thing to do."

I

8

LEGAL STANDARDS

9

A motion for summary judgment shall be granted when there is no genuine issue

10

of material fact and the moving party is entitled to judgment as a matter of law. 1 No

11

genuine issue as to a material fact exists if, based on the record before the court viewed

12

in a manner most favorable to the adverse party, no objectively reasonable juror could

13

return a verdict for the adverse party on the matter that is the subject of the motion for

14

summary judgment.2 The adverse party has the burden of producing evidence on any

15

issue raised in the motion as to which the adverse party would have the burden of

16

persuasion at trial. 3

17

The parties agree that to determine the legislature's intent regarding the statutes

18

involved herein the court must first look to the text and context of the statute, and then

19

consider any pertinent legislative history the parties may offer for what it is worth. 4 If

20

the legislature's intent remains unclear after examining the text, context, and legislative

21

history, the court may resort to general maxims of statutory construction to aid in

22

resolving the remaining uncertainty.5

23
1

24
25

0RCP47C

Id.
3 Id.
4 State v. Gains, 346 Or 160 (2009).
5 Id.
2
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CONCLUSIONS OF LAW

.:

2

1. Plaintiffs' Standing

8

3

As an initial issue, Defendant maintains Plaintiffs lack standing to seek the

0
u 4

declaratory and injunctive relief they have requested. Standing is a term of art that is

cl

·5o
4-,

0

_..

0..

0

~ 5

0

u

,.,
·.::
,., 6
>
7

used to describe when a party possesses a status or qualification necessary for the assertion,

"O
~

enforcement, or adjudication of legal rights or duties. 6 To say that a plaintiff has "no

I

8

standing" is to say that the plaintiff has no right to have a tribunal decide a claim under the
law defining the requested relief, regardless whether another plaintiff has any such right.7

9

When it is ruling on a standing issue, a court must focus on the wording of the

10

particular statute at issue, because standing is not a matter of common law but is, instead,

11

conferred by the legislature. 8 In particular, it is important that courts not interpret the

12

contours of standing in a particular case by looking at other statutes that confer standing in

13

different circumstances. 9

14

Plaintiffs are seeking relief under the Uniform Declaratory Judgment Acts and must

15

meet the standing requirements under that act. ORS 28.020 governs standing under that act

16

and reads as follows:

17

"Any person interested under a deed, will, written contract or other writing
constituting a contract, or whose rights, status or other legal relations are affected by
a constitution, statute, municipal charter, ordinance, contract or franchise may have
determined any question of construction or validity arising under any such
instrument, constitution, statute, municipal charter, ordinance, contract or franchise
and obtain a declaration of rights, status or other legal relations thereunder."

18
19
20

21
22

To assert a claim for declaratory or injunctive relief: (1) the plaintiffs must show
some injury or other impact upon a legally recognized interest beyond an abstract interest

23
24

Morgan v. Sisters Sch. Dist #6, 353 Or 189 (2013).
Eckles v. State of Oregon, 306 Or 380 (1988).
8 Local No. 290, Plumbers and Pipefitters v. Oregon Dept. of Environmental Quality, 323 Or 559 (1996)
9 Id., citing Benton County v. Friends of Benton County, 294 Or. 79, 82, (1982)
6

7

25
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in the correct application or the validity of a law; (2) the injury must be real or probable, not

.:

2

hypothetical or speculative; and (3) the court's decision must have a practical effect on the

8

3

rights that the plaintiff is seeking to vindicate. 10

0
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00
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Plaintiffs contend they have satisfied the first prong of the test by being tax payers

0
u 4

0

~

0
u 5

,.,
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,., 6
>
7

and the alleged misuse of tax revenues for immigration enforcement purposes by NORCOR

"O
~

results in higher taxes. Additionally, Plaintiffs contend ORS 294.100 and the common law

I

create a legally recognized interest in preventing the expenditure of public moneys in

8

excess of amounts provided by law, or for any other or different purpose than provided by

9

law.

10

A mere allegation of taxpayer status is insufficient for Plaintiffs to have standing. 11

11

Plaintiffs must demonstrate they have suffered adverse tax consequences as a result of the

12

challenged governmental action. 12

13

evidence to establish a daily cost per inmate of $97.00 and a reimbursement rate of only

14

$80.00 per inmate from ICE under the IGSA. Given the average daily number of ISGA

15

inmates the difference is a sufficient adverse tax consequence to grant Plaintiffs standing to

16

challenge the ISGA and the other related immigration enforcement activities. Defendant

17

has failed to present evidence to raise a genuine issue of material fact on this point.

In this matter Plaintiffs have presented sufficient

18

Plaintiffs reliance on ORS 294.100 and the common law is misplaced. ORS 294.100

19

expressly makes it unlawful for any public official to expend any moneys in excess of the

20

amounts provided by law, or for any other or different purpose than provided by law.

21

However, it only creates a right of action for a taxpayer when a public official misuses

22

public funds constituting malfeasance in office or willful or wanton neglect of duty. None

23

of those circumstances have been alleged and there is no evidence in the record to suggest

24
Morgan v. Sisters Sch. Dist #6, 353 Or at 195-197.
MT & M Gaming, Inc. v. City of Portland, 360 Or 544, 564 (2016)
iz Id.

10

25

11
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those circumstances exist. Lacking the circumstances required to bring a direct action, it is

] 2

difficult to see how ORS 294.100 creates a legally recognized interest sufficient to grant

00

0i

·5o

2_.. 3

standing under the Uniform Declaratory Judgments Act. It is also difficult to reconcile

0

0..

8 4

Plaintiffs' position with the Supreme Court's frequent holding that a bare allegation of

0

8~ 5

taxpayer status without an allegation of having suffered an adverse tax consequence is

,.,

"O

6

'-B

insufficient to grant standing.

~I

7

The cases cited by Plaintiffs to establish a common law or a settled doctrine legally

8

recognized interest do not establish such an interest, without an adverse tax consequence.

9

The Court in Burness v. Multnomah County 13 does discuss standing based on taxpayer status

10

but also clearly identifies government action plaintiff complained of as an injury to every

11

taxpayer, in other words, an adverse tax consequence. In Burt v. Blumenauer14 and Bahr v.

12

Marion County, 15 plaintiffs brought their cases under ORS 294.100 and did not seek a

13

declaratory judgment or injunction16, so standing as relevant here was not an issue. The

14

Court did not discuss taxpayer standing in Glines v. Bain, 17 as the case was between

15

directors of the school district and the district attorney. Finally, in Tuttle v. Beem, the Court

16

again does not discuss standing, but given plaintiffs therein sought an injunction to prevent

17

the school board from issuing warrants, which would have likely resulted in an adverse tax

18

impact on plaintiffs, the case does not stand for a separate legally recognized right.

19

In summary, Plaintiffs have standing to challenge the IGSA and the other related

20

immigration enforcement activity based on the adverse tax impact established on this

21
22
23

13

Burness v. Multnomah County, 37 Or 460 (1900)

Burt v. Blumenauer, 299 Or 55 (1985)
Bahr v. Marion County, 38 Or.App 597 (1979)
16 In Bahr plaintiff's original complaint did seek an injunction, but the second amended complaint
discussed in the opinion only sought relief under ORS 294.100.
17 Glines v. Bain, 157 Or. 358 (1937)

14

24
25

15
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record, but Plaintiffs do not have a separate legally recognized interest sufficient to

.:

2

otherwise establish standing.

8

3
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2. Is NORCOR a Law Enforcement Agency Subject to ORS 181A.820

0

0..

0
u 4

Defendant maintains it is not a law enforcement agency under ORS 181A.820 and

0

~

5

therefore the statutory prohibitions do not apply to NORCOR. Defendant argues NORCOR

,.,
·.::
,., 6
>

is not a law enforcement agency because it does not detect, apprehend and/or arrest

7

individuals who violate the law and its corrections staff is not authorized to engage in those

8

activities. Plaintiffs counter NORCOR is a law enforcement agency as the custodial part of

9

the County sheriffs' offices.

0

u

"O
~

I

10

ORS 181A.010(7)(a) defines a "law enforcement agency" to mean County sheriffs,

11

municipal police departments, police departments established by a university under ORS

12

352.121 or 353.125 and state police. NORCOR's corrections staff are sworn Wasco County

13

Sheriff's Corrections Deputies and NORCOR provides jail services for its four member

14

counties. Additionally, NORCOR personnel consider the county sheriffs their bosses.

15

The county sheriffs of the member counties have the responsibility for the custody

16

and control of NORCOR's inmates. ORS 169.320 states if a county is located within an

17

intergovernmental corrections entity formed under ORS 190.265, the county sheriff of the

18

county in which the facility is located is responsible for the physical custody and control of

19

all persons legally committed to or confined in the facility unless a sheriff oversight

20

committee has been formed. If such a committee has been formed, then the committee has

21

all the duties and liabilities regarding the management of the facility and the physical

22

custody and control of all persons legally committed to or confined in the facility.

23

Several statutes make it clear that NORCOR as a regional correctional facility is

24

considered a county local correctional facility for its member counties. ORS 169.640 (1)

25

states, "for purposes of sentencing and custody of a misdemeanant, a regional correctional
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facility shall be considered a county local correctional facility."

ORS 190.265(6), under

~ 2

which NORCOR was formed, states, "local correctional facilities provided by or furnished

23
84

to a county under this section shall be considered to be jail accommodations of the county

=
§i
0

>-.

@

for purposes of ORS 135.215, 137.167 and 137.330."

5

Given NORCOR's custodial employees are deputies of the Wasco County Sheriff,

"8
<e 6

the employees consider the sheriffs their bosses, NORCOR is by statute the local

0

u
~

I

7

correctional facility, for most purposes, of each of the member counties, and the Wasco

8

County Sheriff or a committee of all four sheriffs is responsible for the physical custody and

9

control of the inmates, it is clear NORCOR is a law enforcement agency subject to ORS

10

181A.820. There is no genuine issue of material fact regarding whether NORCOR is a law

11

enforcement agency subject to ORS 181A.820.

12

3. Do NORCOR's activities under the IGSA violate ORS lBlA.820

13

The primary dispute on this issue is whether NORCOR' s activities under the IGSA

14

are for the purpose of apprehending persons whose only violation of law is that they are

15

person of foreign citizenship present in the United States in violation of federal

16

immigrations laws. In order to determine what the legislature intended by the phrase "for

17

the purpose of apprehending," the court must start with an examination of the statutory

18

text and context. 18 When a word is not statutorily defined, it is assumed the legislature

19

intended for the word to have it ordinary meaning.1 9 Webster's Third New International

20

Dictionary is a primary source for Oregon courts to identify the plain, natural, and ordinary

21

meaning of statutory terms. That infamous tome defines apprehend as "to take (a person)

22

in legal process: ARREST, SEIZE.20" When consulting a definition, it is important to keep in

23
24

State v. Gains, 346 Or 160 (2009)
Kinzua Resources, LLC v. Oregon Department of Environmental Quality, 295 Or App 395, 403 (2018) (citing
State v. Cox, 291 Or App 319,322 (2008)).

18

19

25

20

Webster's Third New International Dictionary at 106 (unabr. ed. 2002).
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mind the part of speech that the legislature used. 21 Based on those principles the ordinary

.:

2

meaning of apprehending is taking a person in legal process, arresting, or seizing.

8

3

action of "apprehending" is not commonly understood to mean holding someone in jail or

4

prison.
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Both parties cite portions of the legislative history which they feel support the

6

conclusion they believe the court should reach. Plaintiffs did highlight some portions,

7

which reference jail overcrowding, but it is clear the IGSA or similar arrangement was not

8

the situation contemplated at that time.

9

particularly persuasive on this issue.

,.,

"O
~
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I

In any event, the legislative history is not

10

Under the IGSA, NORCOR agreed to and does accept and provide for secure

11

custody, safekeeping, housing, subsistence and care of Federal detainees, including those

12

held solely for alleged violations of immigration law. NORCOR is not apprehending,

13

arresting, or seizing Federal detainees or inmate as those terms are commonly used or

14

within their ordinary meaning nor are NORCOR's actions for the purpose of apprehending.

15

The IGSA inmates have been apprehended, arrested, or seized by ICE prior to arriving at

16

NORCOR. Therefore, there is no genuine issue of material fact on this issue and NORCOR

17

is entitled to summary judgment on this issue.

18

4. Do NORCOR's notifications to ICE violate ORS 181A.820

19

a.

Booking Notifications

20

As outlined in the findings of facts above, NORCOR notifies ICE when a foreign-

21

born person is booked into its facility on state or local charges. It provides this notice two

22

different ways. First, ICE is notified in some fashion through NORCOR' s use of the Law

23

Enforcement Data System and the National Crime Information Center system. Second,

24
25

Kinzua Resources, LLC v. Oregon Department of Environmental Quality, 295 Or App 395, 403 (2018) (citing
State v. Cox, 291 Or App 319,322 (2008)).

21

Page 12 - FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS RE:
SUMMARY JUDGMENT

ER-70

I

0\
.....,

1

NORCOR completes a form provided by ICE and faxes or emails the completed form to

.:

2

ICE.

8

3

second does violate the statute.
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Plaintiffs do not contend the first method violates ORS 181A.820 but contend the
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The prohibition of ORS 181A.820 only applies to "persons whose only violation of

0

~

5

0

u
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law is that they are persons of foreign citizenship present in the United States in violation of

"O
~

federal immigration laws." Since any person being booked by NORCOR has violations of

I

8

law in addition to any violation of federal immigration laws, the prohibition does not
apply.

9

Additionally, the statute permits a law enforcement agency to exchange information

10

with ICE to verify the immigration status of a person if the person is arrested for any

11

criminal offense. The legislative history makes it clear the legislature intended to permit

12

law enforcement to notify ICE when a person is arrested to permit ICE to take follow up

13

actions if ICE deems necessary. If the prohibition applies to booking notifications, the

14

notifications fall within the exception of ORS 181A.820 (2)(a).

15

b. Release Notifications

16

Historically, NORCOR notified ICE when state or local prisoners were scheduled to

17

be released, either on bail or because their state law cases have been resolved. After a

18

policy change in April of 2018, NORCOR now notifies ICE of the date of release of inmates

19

that have been sentenced and have a release date. If ICE agents are present at NORCOR

20

when the subject is released, they can arrest the inmate in the lobby, otherwise the person

21

can leave. As the inmate is being released, their only remaining violation of law is of

22

federal immigration laws, making the release notifications distinguishable from the booking

23

notifications.

24

NORCOR argues it does not investigate whether persons booked into its facility are

25

in the United States legally, so it does not detect persons in violation of federal immigration
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laws. NORCOR then asserts because it does not detect such persons its practice of notifying

.:

2

ICE does not qualify as detecting under ORS lSlA.820(1). That logic is circular and ignores

8

3

the plain language of the statue, which prohibits use of agency resources for the purpose of

0
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detecting or apprehending persons in the United States in violation of federal immigration
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laws. The record in this case establishes no purpose for the release notifications except for
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6

the purpose of detecting and apprehending persons in the United States in violation of

7

federal immigration laws. Prior to the policy change, state or local inmates were "paper

8

transferred" to IGSA status upon receipt of an 1-203 from ICE and after the policy change

9

ICE has the opportunity to and does physically arrest people in response to the release

I

10
11

notices.
The release notifications also do not fall within the prohibition's exceptions

12

contained in ORS lSlA.820(2).

13

immigration status of a person if the person is arrested for any criminal offense. The release

14

notification is not to verify the person's immigration status, as that was done at booking.

15

Additionally, the person is not arrested or being arrested, in fact the opposite; they are

16

being released. The second exception permits NORCOR to request criminal investigation

17

information. The release notifications make no such request and no such information is

18

provided.

19

The first exception permits NORCOR to verify the

There is no genuine issue of material fact regarding NORCOR's notification

20

practices.

NORCOR is entitled to summary judgment as to its booking notifications.

21

Plaintiffs are entitled to summary judgment and a declaration NORCOR's release

22

notifications do violate ORS 181A. 820.

23
24

25
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5. Does NORCOR's Former "Paper Transfers" Violate ORS 181A.820.

2

a. Is Plaintiffs' Challenge to the Paper Transfers Practice Moot?
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NORCOR maintains Plaintiffs' challenge to the "paper transfers" is moot following

4

the policy change in April of 2018. However, voluntary cessation of a practice that is

5

challenged in an action for declaratory and injunctive relief does not, in itself, render an

6

action moot. 22

7

pending for several months because in the words of former Administrator Brandenburg, "it

8

was the thing to do" and he was free to "dictate policy." NORCOR has provided no

9

indication it would not reinstate the policy or under what circumstances it would do so.

10

Plaintiffs have also established at least one inmate was held via a "paper transfer" after

11

April of 2018. NORCOR's ability to reinstate the policy on a whim or to impose it on a case

12

by case basis prevents Plaintiffs' challenge from being moot.

13

b. Do "Paper Transfers" Violate ORS 181A.820?
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NORCOR discontinued "paper transfers" after this litigation had been

14

Prior to the April 2018 change in policy, if NORCOR had received an I-203 from ICE

15

regarding an inmate, NORCOR would continue to hold the inmate when they were

16

otherwise free to go on their state or local charges. Once the inmate was free on the state or

17

local charges, NORCOR would note the inmate was an ICE prisoner and start charging ICE

18

for each day of continued detention.

19

physically place the inmate in custody. Other than the paper change in status, there was no

20

change in how the inmate was treated or housed.

ICE agents were not required to and did not

21

NORCOR maintains the I-203 is an effective assertion of custody over an inmate by

22

ICE and it is thus authorized to maintain custody of the inmate under the IGSA. NORCOR

23

attempts to distinguish its position from that of Clackamas County in Miranda-Olivares v.

24
25

Tanner v. Oregon Health Sciences University, 157 Or App 502 (1998); Safeway, Inc. v. Oregon Public
Employees Union, 152 Or. App 349 (1998).

22
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I

1

Clackamas County23 based on the IGSA and the I-203, rather than a Form I-247 at issue in

-;;

2

Miranda-Olivares. However, like the I-247 in Miranda-Olivares, an I-203 is merely a request,

8"--

3

expressly stating, "please detain ... the following." The I-203 does not constitute an arrest

4

warrant, it does not establish probable cause, and is not signed by a judge or magistrate.

5

The evidentiary record indicates the I-203 is just an accounting document. Defendants did

6

not provide any evidence or legal authority to demonstrate the I-203 has any more

7

authority than the I-247 at issue in Miranda-Olivares. An I-203 does not authorize NORCOR

8

to maintain custody of a state or local inmate who is released on those state or local charges.

9

An I-203 does not authorize or mandate continued custody.
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10

A re-seizure or subsequent seizure occurs when an inmate remains in jail after the

11

original basis for incarceration ceases to exist. 24 When a state or local inmate is no longer

12

subject to custody on those charges, NORCOR does not have authority to maintain custody

13

and must release the inmate. By maintaining custody via a "paper transfer" NORCOR is

14

engaging in a subsequent seizure of the inmate for the purpose of apprehending a person

15

whose only violation of law is that they are a person of foreign citizenship present in the

16

United States in violation of federal immigration laws and that violates ORS 181A.820.

17

Plaintiffs are entitled to summary judgment and a declaration that NORCOR' s former

18

practice of maintaining custody for ICE via the so-called "paper transfers" violates ORS

19

181A.820.

20

ORDERS

21

NOW, THEREFORE, IT IS HEREBY ORDERED that

22

1.

23

Plaintiffs' and Defendant's motions for summary judgment are granted and

denied as outline above; and

24
25

23

24

2014 WL 1414305 (D Or Apr 11, 2014).
Pierce v. Multnomah County, 76 F3d 10320 (9 th Cir. 1996).
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1

2.

Counsel for all parties should attempt to prepare mutually agreeable

~
N

2
=
§i
0
3
'-;;

judgments reflecting the above decision.

C'~

DATED this _Q__>e--_day of February, 2019.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
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5

FOR THE COUNTY OF WASCO

0

u
-0
0,)

'.::I
. t:

6

0,)

>, 7

8

BRIAN STOVALL, JOHN OLMSTEAD,
CONNIE KRUMMRICH and KAREN
BROWN,

9
10
11
12

Case No. 17CV31082
GENERAL JUDGMENT

Plaintiffs,

v.
NORTHERN OREGON
CORRECTIONS dba NORCOR, an
intergovernmental corrections entity,
and WASCO COUNTY,

13

14

15
16
17
18
19
20
21
22
23

24
25

Defendants.
The Court issued an Order granting Defendant Wasco County's motion to
dismiss on December 15, 2017 ("Wasco County Order"). On February 8, 2019, the Court
issued Findings of Fact, Conclusions of Law and Orders regarding plaintiffs' and
defendant's motions for summary judgment ("Orders on Motions for Summary
Judgments"), which is attached as Exhibit 1 and incorporated herein. The Wasco
(

County Order and the Orders on Motions for Summary Judgment resolved all claims
and defenses as to all parties in this case and it is ADJUDGED as follows:
1.

Plaintiffs' claims against defendant Wasco County are dismissed;

2.

Defendant

NORCOR' s

entry

into

and

performance

of

the

Intergovernmental Service Agreement ("IGSA") does not violate ORS 181A.820.
Plaintiffs' claims seeking an injunction directing NORCOR immediately to provide the
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United States Marshal's Service written thirty days' notice that it is terminating the
IGSA and seeking a permanent _injunction prohibiting NORCOR from incarcerating
persons in violation of ORS 181A.820 are denied;
3.

Defendant NORCOR' s "booking notifications" to federal immigration

authorities, as that phrase is described in section 4(a) of the court's February 8, 2019
order attached as Exhibit 1 and adopted and incorporated herein, do not violate ORS
181A.820. Plaintiffs' claims seeking a permanent injunction prohibiting the booking
8
9

notification practice is denied.
4.

Defendant NORCOR' s practice of providing federal immigration

10

authorities with "release notifications," as that phrase is described in section 4(a) of the

11

court's February 8, 2019 order attached as Exhibit 1 and adopted and incorporated

12

herein, violates ORS 181A.820. Defendant NORCOR is permanently enjoined from

13

resuming or continuing that practice. This order of permanent injunction is binding on

14

Defendant NORCOR, its. officers, directors, agents, servants, employees, and those

15

persons in active concert or participation with any of them who receive actual notice of

16

this order by personal service or otherwise.

17

5.

Defendant NORCOR's former policy allowing "paper transfers" of

18

custody, as that phrase is described in section 5(b) of the court's February 8, 2019 order

19

attached as Exhibit 1 and adopted and incorporated herein, violates ORS 181A.820; and

It is just that each party bear its own costs.

20

6.

21

DATED this 22nd day of March, 2019.

22
23
24
25

Page 2 - GENERAL JUDGMENT

17CV31082

ER-77

1
2
3
4
5

IN THE CIRCUIT COURT OF THE STATE OF OREGON

6

FOR THE COUNTY OF WASCO

7
8
9
10
11
12

BRIAN STOVALL, JOHN OLMSTEAD,
CONNIE KRUMMRICH, and KAREN
BROWN,
Plaintiffs,

Case No. 17CV31082

v.
NORTHERN OREGON CORRECTIONS dba
NORCOR, an intergovernmental corrections
entity, and WASCO COUNTY,

CORRECTED GENERAL JUDGMENT

Defendants.

13
14
15

The Court issued an Order granting Defendant Wasco County's motion to dismiss on

16

December 15, 2017 ("Wasco County Order"). On February 8, 2019, the Court issued Findings of

17

Fact, Conclusions of Law and Orders regarding plaintiffs' and defendant's motions for summary

18

judgment ("Orders on Motions for Summary Judgments"), which is attached as Exhibit 1 and

19

incorporated herein. The Wasco County Order and the Orders on Motions for Summary

20

Judgment resolved all claims and defenses as to all parties in this case and it is ADJUDGED as

21

follows:

22

1. Plaintiffs’ claims against defendant Wasco County are dismissed;

23

2. Defendant NORCOR’s entry into and performance of the Intergovernmental Service

24

Agreement (“IGSA”) does not violate ORS 181A.820. Plaintiffs’ claims seeking an injunction

25

directing NORCOR immediately to provide the United States Marshal’s Service written thirty

26
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1

days’ notice that it is terminating the IGSA is denied and seeking a permanent injunction

2

prohibiting NORCOR from incarcerating persons in violation of ORS 181A.820 are denied;

3

3. Defendant NORCOR’s “booking notifications” to federal immigration authorities, as that

4

phrase is described in section 4(a) of the court’s February 8, 2019 order attached as Exhibit 1 and

5

adopted and incorporated herein, do not violate ORS 181A.820. Plaintiffs ‘claims seeking a

6

permanent injunction prohibiting the booking notification practice is denied.

7

4. Defendant NORCOR’s practice of providing federal immigration authorities with

8

“release notifications”, as that phrase is described in section 4(b) of the court’s February 8, 2019

9

order attached as Exhibit 1 and adopted and incorporated herein, violates ORS 181A.820.

10

Defendant NORCOR is permanently enjoined from resuming or continuing that practice. This

11

order of permanent injunction is binding on Defendant NORCOR, its officers, directors, agents,

12

servants, employees, and those persons in active concert or participation with any of them who

13

receive actual notice of this order by personal service or otherwise.

14

5. Defendant NORCOR’s former policy allowing “paper transfers” of custody, as that

15

phrase is described in section 5(b) of the court’s February 8, 2019 order attached as Exhibit 1 and

16

adopted and incorporated herein, violates ORS 181A.820; and

17

6. It is just that each party bear its own costs.

18
19

Dated April __, 2019

20

Signed: 4/22/2019 10:16 AM

21
22
23

John A. Wolf, Circuit Court Judge

24
25
26
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF WASCO

5

u
0

,.,

·.::
,.,
I

6

7
8
9
10
11

12

BRIAN STOVALL, JOHN OLMSTEAD,
CONNIE KRUMMRICH and KAREN
BROWN,
Plaintiffs,
v.
NORTHERN OREGON
CORRECTIONS dba NORCOR, an
intergovernmental corrections entity,
and WASCO COUNTY,

Case No. 17CV31082
FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDERS RE: SUMMARY
JUDGMENT

13
14

15
16
17
18
19
20
21
22
23

Defendants.
THIS MATTER came before the Court on January 10, 2019, for a hearing on
Plaintiffs' Motion for Summary Judgment and Defendant NORCOR' s Motion for
Summary Judgment.

Plaintiff Brown appeared through her attorneys Stephen S.

Walters and David Henretty. Plaintiffs Stovall, Olmstead and Krummrich appeared
through their attorneys Erin M. Pettigrew and Stephen W. Manning.

Defendant

NORCOR appeared through its attorneys Derek J. Aston, Kimberlee Petrie Volm, and
Drew L. Eyman. Defendant Wasco County was previously dismissed from the case and
did not appear. The Court has considered the motions, memorandums, declarations,
exhibits, and argument of counsel.

24
25
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I

FINDINGS OF FACT

1
·5o
0

2

The Court finds as follows:

3

1.

ug. 4

5

0

u

Plaintiff Brown owns real property in Wasco County, Oregon, and has

paid and continues to pay property taxes to Wasco County.
2.

Plaintiff Stovall owns real property in Wasco County, Oregon, and has

,.,
,., 6
7

paid and continues to pay property taxes to Wasco County.

8

paid and continues to pay property taxes to Wasco County.

·.::

I

9
10
11
12
13
14
15

3.

4.

Plaintiff Olmstead owns real property in Wasco County, Oregon, and has

Plaintiff Krummrich owns real property in Wasco County, Oregon, and

has paid and continues to pay property taxes to Wasco County.
5.

NORCOR is a regional jail located in The Dalles, Oregon, and was

organized pursuant to ORS 190.265 and ORS 169.630.
6.

NORCOR provides jail services for Wasco, Hood River, Sherman, and

Gilliam Counties pursuant to ORS 169.610 et seq.
7.

NORCOR also houses inmates for other law enforcement agencies,

16

including United States Immigration and Custom Enforcement ("ICE"), pursuant to

17

contractual agreements, such as the Intergovernmental Service Agreement ("IGSA") at

18

issue in this case.

19
20

8.

NORCOR's custodial personnel serve and are sworn as Wasco County

Sheriff's Corrections Deputies.

21

9.

NORCOR personnel consider the County Sheriffs to be their "bosses."

22

10.

NORCOR's corrections deputies' duties are limited to corrections tasks.

23

11.

Construction of NORCOR was financed by a General Obligation Bond

24

that was retired using property tax assessments paid by taxpayers of Wasco, Hood

25

River, Sherman, and Gilliam Counties.
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12.

More than half of NORCOR' s operating expenses, including costs of

personnel, services, and equipment, have been and continue to be funded by property tax
payments from tax payers of Wasco, Hood River, Sherman, and Gilliam Counties.
13.
u� 5

contracts with other law enforcement agencies.
14.

7

10

NORCOR also generates additional revenue by renting a warehouse that

is not needed for its own purposes.

8

9

NORCOR generates additional revenue to remain operational from its

15.

NORCOR has not attempted to calculate the marginal cost of incarcerating

inmates from any single jurisdiction, whether of its member counties or inmates it holds
on contracts.

11

16.

NORCOR has calculated a daily per inmate cost of $97.00 per day.

12

17.

NORCOR receives $80.00 per day for inmates held under the IGSA.

13

18.

In 1999, NORCOR first contracted with federal authorities to hold persons

14

charged with violating federal immigration laws.

15
16

19.

States Marshal's Service ("USMS").

17
18
19

In November of 2014, NORCOR entered the current IGSA with the United

20.

Six months later, ICE was added as an "authorized agency user" of the

21.

Under the IGSA, NORCOR agreed to "accept and provide for secure

IGSA.

20

custody, safekeeping, housing, subsistence and care of Federal detainees," including

21

individuals who are awaiting a hearing on their immigration status or deportation.

22
23
24
25

22.

NORCOR is also obligated to provide armed, qualified law enforcement

or correctional personnel to guard IGSA inmates who need outside medical care.
23.

When inmates are held under the IGSA by NORCOR, they are held solely

for alleged violations of immigration law.
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24.

The IGSA has no expiration date but can be terminated at any time

following 30 days written notice from either party.
25.

NORCOR uses the same facilities, equipment, and personnel for all

inmates, including those held under the IGSA.

,.,
'-B 6

"O

26.

Those held under the IGSA are confined in the same cell blocks, eat the

same food, have access to the same facilities, and are subject to the same procedures as

�I

7
8

9

10

11
12
13

state and local inmates.

27.

NORCOR' s expenses are paid from NORCOR's general operating

account.

28.

NORCOR does not maintain separate accounts or funds dedicated to pay

incarceration of IGSA inmates.

29.

In addition to the $80.00 per day NORCOR receives per IGSA inmate,

NORCOR receives an hourly rate for guard services provided outside the jail facility.

14

30.

15

preceding month.

16

31.

NORCOR sends a monthly invoice to ICE for services rendered in the

Payments from ICE are deposited into NORCOR' s general operating

17

account where they are commingled with funds from other sources including taxes

18

received from Wasco, Hood River, Sherman, and Gilliam Counties, and are used for

19

general operating purposes.

20
21
22

32.

NORCOR notifies ICE when it books a foreign-born person into custody

on state or local charges.
33.

NORCOR accomplishes this notice by emailing or faxing ICE the

23

arrestee's name, date of birth, current charges and identified place of birth on a form

24

provided by ICE.

25
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34.

NORCOR also provides notice of a foreign-born person's booking via

NORCOR's use of the NCIC and LEDS systems. (Plaintiffs do not co:r:i.tend this notice
violates ORS 181A.820.)
35.

Before a policy change in April of 2018, NORCOR would notify ICE when

a state or local inmate was scheduled to be released, whether the release was on
recognizance, bail, the end of a sentence of incarceration, or other resolution of the
7

inmate's state or local case.

9

NORCOR to indicate which state or local inmates ICE wanted to hold when the inmates

8

10

36.

In response to that notice, ICE would send a Form 1-203 Order to Detain to

state or local charges were resolved.
37.

While the 1-203 is titled an Order to Detain, it is not an order and is not

11

12

signed by a judge or magistrate. The document is used for accounting and billing

13

purposes.

14

38.

Prior to April of 2018, NORCOR would via a "paper transfer of custody"

15

convert a state or local inmate who was released on their state or local charges, for any

16

reason, to an ISGA inmate at ICE's request if NORCOR had received an 1-203 from ICE.

17

39.

A "paper transfer" was a notation the inmate was now solely in ICE

18

custody and subject to the ISGA.

19

NORCOR was paid by ICE for housing the inmate once the "paper transfer" was

20

completed.

21

40.

A physical transfer of custody did not occur.

After the policy change, ICE is now notified of the date of release of

22

inmates that have been sentenced and have a release date. If ICE agents are present at

23

NORCOR when the subject is released they may arrest the inmate in the lobby,

24

otherwise the subject is free to go.

25
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41.
cl
·5o

2

NORCOR to be held pursuant to the IGSA.
42.

20 3
0
u 4
0
u 5

,.,
·.::
,., 6

An inmate arrested by ICE in the lobby may be turned back over to
None of the notices are required by the IGSA and are not made for any

state or local law enforcement purpose.
43.

The policy change was made, not after a deliberative administrative

process, but because NORCOR's former administrator Bryan Brandenburg "thought it
was a good idea" and "seemed like the thing to do."

8

9

10

LEGAL STANDARDS

A motion for summary judgment shall be granted when there is no genuine issue
of material fact and the moving party is entitled to judgment as a matter of law. 1 No

11

genuine issue as to a material fact exists if, based on the record before the court viewed

12

in a manner most favorable to the adverse party, no objectively reasonable juror could

13

return a verdict for the adverse party on the matter that is the subject of the motion for

14

summary judgment.2 The adverse party has the burden of producing evidence on any

15

issue raised in the motion as to which the adverse party would have the burden of

16

persuasion at trial.3

17

The parties agree that to determine the legislature's intent regarding the statutes

18

involved herein the court must first look to the text and context of the statute, and then

19

consider any pertinent legislative history the parties may offer for what it is worth.4 If

20

the legislature's intent remains unclear after examining the text, context, and legislative

21

history, the court may resort to general maxims of statutory construction to aid in

22

resolving the remaining uncertainty.5

23
24
25

1

0RCP47C
Id.
3 Id.
4 State v. Gains, 346 Or 160 (2009).
5 Id.
2
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I

CONCLUSIONS OF LAW

1
2

1. Plaintiffs' Standing

3

As an initial issue, Defendant maintains Plaintiffs lack standing to seek the

0
u 4

declaratory and injunctive relief they have requested. Standing is a term of art that is

5

used to describe when a party possesses a status or qualification necessary for the assertion,

·5o
0

0

u

,.,
,.,

enforcement, or adjudication of legal rights or duties.6 To say that a plaintiff has "no

·.::
I

standing" is to say that the plaintiff has no right to have a tribunal decide a claim under the
8

law defining the requested relief, regardless whether another plaintiff has any such right.7

9

When it is ruling on a standing issue, a court must focus on the wording of the

10

particular statute at issue, because standing is not a matter of common law but is, instead,

11

conferred by the legislature.8 In particular, it is important that courts not interpret the

12

contours of standing in a particular case by looking at other statutes that confer standing in

13

different circumstances.9

14

Plaintiffs are seeking relief under the Uniform Declaratory Judgrnent Acts and must

15

meet the standing requirements under that act. ORS 28.020 governs standing under that act

16

and reads as follows:

17

"Any person interested under a deed, will, written contract or other writing
constituting a contract, or whose rights, status or other legal relations are affected by
a constitution, statute, municipal charter, ordinance, contract or franchise may have
determined any question of construction or validity arising under any such
instrument, constitution, statute, municipal charter, ordinance, contract or franchise
and obtain a declaration of rights, status or other legal relations thereunder."

18
19
20
21
22

To assert a claim for declaratory or injunctive relief: (1) the plaintiffs must show
some injury or other impact upon a legally recognized interest beyond an abstract interest

23
24
25

Morgan v. Sisters Sch. Dist #6, 353 Or 189 (2013).
v. State of Oregon, 306 Or 380 (1988).
8 Local No. 290, Plumbers and Pipefitters v. Oregon Dept. ofEnvironmental Quality, 323 Or 559 (1996)
9 Id., citing Benton County v. Friends of Benton County, 294 Or. 79, 82, (1982)
6

7 Eckles
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I

in the correct application or the validity of a law; (2) the injury must be real or probable, not
cl
·5o
0

2

hypothetical or speculative; and (3) the court's decision must have a practical effect on the

3

rights that the plaintiff is seeking to vindicate. 10

0
u 4

Plaintiffs contend they have satisfied the first prong of the test by being tax payers

0
u 5

and the alleged misuse of tax revenues for immigration enforcement purposes by NORCOR

,.,
·.::
,., 6
I

results in higher taxes. Additionally, Plaintiffs contend ORS 294.100 and the common law

7

create a legally recognized interest in preventing the expenditure of public moneys in

8

excess of amounts provided by law, or for any other or different purpose than provided by

9

law.

10

A mere allegation of taxpayer status is insufficient for Plaintiffs to have standing .11

11

Plaintiffs must demonstrate they have suffered adverse tax consequences as a result of the

12

challenged governmental action. 12

13

evidence to establish a daily cost per inmate of $97.00 and a reimbursement rate of only

14

$80.00 per inmate from ICE under the IGSA. Given the average daily number of ISGA

15

inmates the difference is a sufficient adverse tax consequence to grant Plaintiffs standing to

16

challenge the ISGA and the other related immigration enforcement activities. Defendant

17

has failed to present evidence to raise a genuine issue of material fact on this point.

In this matter Plaintiffs have presented sufficient

18

Plaintiffs reliance on ORS 294.100 and the common law is misplaced. ORS 294.100

19

expressly makes it unlawful for any public official to expend any moneys in excess of the

20

amounts provided by law, or for any other or different purpose than provided by law.

21

However, it only creates a right of action for a taxpayer when a public official misuses

22

public funds constituting malfeasance in office or willful or wanton neglect of duty. None

23

of those circumstances have been alleged and there is no evidence in the record to suggest

24

25

Morgan v. Sisters Sch. Dist #6, 353 Or at 195-197.
MT & M Gaming, Inc. v. City of Portland, 360 Or 544, 564 (2016)
iz Id.
10

11
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§

1

those circumstances exist. Lacking the circumstances required to bring a direct action, it is

] 2

difficult to see how ORS 294.100 creates a legally recognized interest sufficient to grant

20 3

standing under the Uniform Declaratory Judgments Act. It is also difficult to reconcile

8 4

Plaintiffs' position with the Supreme Court's frequent holding that a bare allegation of

8 5

taxpayer status without an allegation of having suffered an adverse tax consequence is

'-B 6

insufficient to grant standing.

·5o

_..

,.,

"O

7

The cases cited by Plaintiffs to establish a common law or a settled doctrine legally

8

recognized interest do not establish such an interest, without an adverse tax consequence.

9

The Court in Burness v. Multnomah County 13 does discuss standing based on taxpayer status

10

but also clearly identifies government action plaintiff complained of as an injury to every

11

taxpayer, in other words, an adverse tax consequence. In Burt v. Blumenauer 14 and Bahr v.

12

Marion County, 15 plaintiffs brought their cases under ORS 294.100 and did not seek a

13

declaratory judgment or injunction16, so standing as relevant here was not an issue. The

�I

14

Court did not discuss taxpayer standing in Glines v. Bain, 17 as the case was between

15

directors of the school district and the district attorney. Finally, in Tuttle v. Beem, the Court

16

again does not discuss standing, but given plaintiffs therein sought an injunction to prevent

17

the school board from issuing warrants, which would have likely resulted in an adverse tax

18

impact on plaintiffs, the case does not stand for a separate legally recognized right.

19

In summary, Plaintiffs have standing to challenge the IGSA and the other related

20

immigration enforcement activity based on the adverse tax impact established on this

21
22
23

13

24

15

25

Burness v. Multnomah County, 37 Or 460 (1900)

Burt v. Blumenauer, 299 Or 55 (1985)
Bahr v. Marion County, 38 Or.App 597 (1979)
16 In Bahr plaintiff's original complaint did seek an injunction, but the second amended complaint
discussed in the opinion only sought relief under ORS 294.100.
17 Glines v. Bain, 157 Or. 358 (1937)
14
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I

·5o
0

1

record, but Plaintiffs do not have a separate legally recognized interest sufficient to

2

otherwise establish standing.

3

2. Is NORCOR a Law Enforcement Agency Subject to ORS 181A.820

0
u 4

Defendant maintains it is not a law enforcement agency under ORS 181A.820 and

0
u 5

therefore the statutory prohibitions do not apply to NORCOR. Defendant argues NORCOR

6

is not a law enforcement agency because it does not detect, apprehend and/or arrest

,.,

·.::
,.,
I

individuals who violate the law and its corrections staff is not authorized to engage in those
8

activities. Plaintiffs counter NORCOR is a law enforcement agency as the custodial part of

9

the County sheriffs' offices.

10

ORS 181A.010(7)(a) defines a "law enforcement agency" to mean County sheriffs,

11

municipal police departments, police departments established by a university under ORS

12

352.121 or 353.125 and state police. NORCOR's corrections staff are sworn Wasco County

13

Sheriff's Corrections Deputies and NORCOR provides jail services for its four member

14

counties. Additionally, NORCOR personnel consider the county sheriffs their bosses.

15

The county sheriffs of the member counties have the responsibility for the custody

16

and control of NORCOR's inmates. ORS 169.320 states if a county is located within an

17

intergovernmental corrections entity formed under ORS 190.265, the county sheriff of the

18

county in which the facility is located is responsible for the physical custody and control of

19

all persons legally committed to or confined in the facility unless a sheriff oversight

20

committee has been formed. If such a committee has been formed, then the committee has

21

all the duties and liabilities regarding the management of the facility and the physical

22

custody and control of all persons legally committed to or confined in the facility.

23

Several statutes make it clear that NORCOR as a regional correctional facility is

24

considered a county local correctional facility for its member counties. ORS 169.640 (1)

25

states, "for purposes of sentencing and custody of a misdemeanant, a regional correctional
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facility shall be considered a county local correctional facility." ORS 190.265(6), under

� 2

which NORCOR was formed, states, "local correctional facilities provided by or furnished

20 3

to a county under this section shall be considered to be jail accommodations of the county

8 4

for purposes of ORS 135.215, 137.167 and 137.330."

>-.

0 5

Given NORCOR's custodial employees are deputies of the Wasco County Sheriff,

<e 6

the employees consider the sheriffs their bosses, NORCOR is by statute the local

7

correctional facility, for most purposes, of each of the member counties, and the Wasco

8

County Sheriff or a committee of all four sheriffs is responsible for the physical custody and

9

control of the inmates, it is clear NORCOR is a law enforcement agency subject to ORS

10

181A.820. There is no genuine issue of material fact regarding whether NORCOR is a law

11

enforcement agency subject to ORS 181A.820.

�I

12

3. Do NORCOR's activities under the IGSA violate ORS lBlA.820

13

The primary dispute on this issue is whether NORCOR' s activities under the IGSA

14

are for the purpose of apprehending persons whose only violation of law is that they are

15

person of foreign citizenship present in the United States in violation of federal

16

immigrations laws. In order to determine what the legislature intended by the phrase "for

17

the purpose of apprehending," the court must start with an examination of the statutory

18

text and context. 18 When a word is not statutorily defined, it is assumed the legislature

19

intended for the word to have it ordinary meaning.19 Webster's Third New International

20

Dictionary is a primary source for Oregon courts to identify the plain, natural, and ordinary

21

meaning of statutory terms. That infamous tome defines apprehend as "to take (a person)

22

in legal process: ARREST, SEIZE.20" When consulting a definition, it is important to keep in

23

24
25

State v. Gains, 346 Or 160 (2009)
Kinzua Resources, LLC v. Oregon Department of Environmental Quality, 295 Or App 395,403 (2018) (citing
State v. Cox, 291 Or App 319,322 (2008)).

18

19

20

Webster's Third New International Dictionary at 106 (unabr. ed. 2002).
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1

mind the part of speech that the legislature used. 21 Based on those principles the ordinary

2

meaning of apprehending is taking a person in legal process, arresting, or seizing.

3

action of "apprehending" is not commonly understood to mean holding someone in jail or

0
u 5

Both parties cite portions of the legislative history which they feel support the

·5o
0

0
u 4

,.,
·.::
,., 6

The

prison.

conclusion they believe the court should reach. Plaintiffs did highlight some portions,

I

which reference jail overcrowding, but it is clear the IGSA or similar arrangement was not

8

the situation contemplated at that time.

9

particularly persuasive on this issue.

In any event, the legislative history is not

10

11

custody, safekeeping, housing, subsistence and care of Federal detainees, including those

12

held solely for alleged violations of immigration law. NORCOR is not apprehending,

13

arresting, or seizing Federal detainees or inmate as those terms are commonly used or

14

within their ordinary meaning nor are NORCOR's actions for the purpose of apprehending.

15

The IGSA inmates have been apprehended, arrested, or seized by ICE prior to arriving at

16

NORCOR. Therefore, there is no genuine issue of material fact on this issue and NORCOR

17

is entitled to summary judgment on this issue.

Under the IGSA, NORCOR agreed to and does accept and provide for secure

4. Do NORCOR's notifications to ICE violate ORS 181A.820

18

a. Booking Notifications

19
20

As outlined in the findings of facts above, NORCOR notifies ICE when a foreign-

21

born person is booked into its facility on state or local charges. It provides this notice two

22

different ways. First, ICE is notified in some fashion through NORCOR' s use of the Law

23

Enforcement Data System and the National Crime Information Center system. Second,

24
25

Kinzua Resources, LLC v. Oregon Department of Environmental Quality, 295 Or App 395,403 (2018) (citing
State v. Cox, 291 Or App 319,322 (2008)).

21
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·5o
0

1

2

ICE.

3

second does violate the statute.

NORCOR completes a form provided by ICE and faxes or emails the completed form to
Plaintiffs do not contend the first method violates ORS 181A.820 but contend the

ug. 4

The prohibition of ORS 181A.820 only applies to "persons whose only violation of

5

law is that they are persons of foreign citizenship present in the United States in violation of

0

u

,.,
,., 6

·.::

federal immigration laws." Since any person being booked by NORCOR has violations of

I

law in addition to any violation of federal immigration laws, the prohibition does not
8

apply.

9

Additionally, the statute permits a law enforcement agency to exchange information

10

with ICE to verify the immigration status of a person if the person is arrested for any

11

criminal offense. The legislative history makes it clear the legislature intended to permit

12

law enforcement to notify ICE when a person is arrested to permit ICE to take follow up

13

actions if ICE deems necessary. If the prohibition applies to booking notifications, the

14

notifications fall within the exception of ORS 181A.820 (2)(a).

15

b. Release Notifications

16

Historically, NORCOR notified ICE when state or local prisoners were scheduled to

17

be released, either on bail or because their state law cases have been resolved. After a

18

policy change in April of 2018, NORCOR now notifies ICE of the date of release of inmates

19

that have been sentenced and have a release date. If ICE agents are present at NORCOR

20

when the subject is released, they can arrest the inmate in the lobby, otherwise the person

21

can leave. As the inmate is being released, their only remaining violation of law is of

22

federal immigration laws, making the release notifications distinguishable from the booking

23

notifications.

24

NORCOR argues it does not investigate whether persons booked into its facility are

25

in the United States legally, so it does not detect persons in violation of federal immigration
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1

laws. NORCOR then asserts because it does not detect such persons its practice of notifying

2

ICE does not qualify as detecting under ORS lSlA.820(1). That logic is circular and ignores

3

the plain language of the statue, which prohibits use of agency resources for the purpose of

0
u 4

detecting or apprehending persons in the United States in violation of federal immigration

5

laws. The record in this case establishes no purpose for the release notifications except for

6

the purpose of detecting and apprehending persons in the United States in violation of

·5o
0

0

u

,.,

·.::
,.,
I

federal immigration laws. Prior to the policy change, state or local inmates were "paper
8

transferred" to IGSA status upon receipt of an 1-203 from ICE and after the policy change

9

ICE has the opportunity to and does physically arrest people in response to the release

10
11

notices.
The release notifications also do not fall within the prohibition's exceptions

12

contained in ORS lSlA.820(2).

The first exception permits NORCOR to verify the

13

immigration status of a person if the person is arrested for any criminal offense. The release

14

notification is not to verify the person's immigration status, as that was done at booking.

15

Additionally, the person is not arrested or being arrested, in fact the opposite; they are

16

being released. The second exception permits NORCOR to request criminal investigation

17

information. The release notifications make no such request and no such information is

18

provided.

19

There is no genuine issue of material fact regarding NORCOR's notification

20

practices. NORCOR is entitled to summary judgrnent as to its booking notifications.

21

Plaintiffs are entitled to summary judgrnent and a declaration NORCOR's release

22

notifications do violate ORS 181A. 820.

23
24

25
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0

1

5. Does NORCOR's Former "Paper Transfers" Violate ORS 181A.820.

2

a. Is Plaintiffs' Challenge to the Paper Transfers Practice Moot?

3

0
u 4

u
0

5

NORCOR maintains Plaintiffs' challenge to the "paper transfers" is moot following

the policy change in April of 2018. However, voluntary cessation of a practice that is
challenged in an action for declaratory and injunctive relief does not, in itself, render an

., 6
.,
7

action moot. 22 NORCOR discontinued "paper transfers" after this litigation had been

8

was the thing to do" and he was free to "dictate policy." NORCOR has provided no

10

Plaintiffs have also established at least one inmate was held via a "paper transfer" after

·.::

9

11

12
13

14

pending for several months because in the words of former Administrator Brandenburg, "it
indication it would not reinstate the policy or under what circumstances it would do so.

April of 2018. NORCOR's ability to reinstate the policy on a whim or to impose it on a case

by case basis prevents Plaintiffs' challenge from being moot.

b. Do "Paper Transfers" Violate ORS 181A.820?

Prior to the April 2018 change in policy, if NORCOR had received an I-203 from ICE

15

regarding an inmate, NORCOR would continue to hold the inmate when they were

17

local charges, NORCOR would note the inmate was an ICE prisoner and start charging ICE

16

otherwise free to go on their state or local charges. Once the inmate was free on the state or

18

for each day of continued detention.

20

change in how the inmate was treated or housed.

19
21

22

ICE agents were not required to and did not

physically place the inmate in custody. Other than the paper change in status, there was no
NORCOR maintains the I-203 is an effective assertion of custody over an inmate by

ICE and it is thus authorized to maintain custody of the inmate under the IGSA. NORCOR

23

attempts to distinguish its position from that of Clackamas County in Miranda-Olivares v.

25

Tanner v. Oregon Health Sciences University, 157 Or App 502 (1998); Safeway, Inc. v. Oregon Public
Employees Union, 152 Or. App 349 (1998).

24

22
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1

Clackamas County23 based on the IGSA and the I-203, rather than a Form I-247 at issue in

2

Miranda-Olivares. However, like the I-247 in Miranda-Olivares, an I-203 is merely a request,
expressly stating, "please detain ... the following." The I-203 does not constitute an arrest

0
0

u

0

u
0.:,

. C:

4

warrant, it does not establish probable cause, and is not signed by a judge or magistrate.

5

The evidentiary record indicates the I-203 is just an accounting document. Defendants did

6

not provide any evidence or legal authority to demonstrate the I-203 has any more

7

authority than the I-247 at issue in Miranda-Olivares. An I-203 does not authorize NORCOR

8

to maintain custody of a state or local inmate who is released on those state or local charges.

9

An I-203 does not authorize or mandate continued custody.

0.:,

I

10

A re-seizure or subsequent seizure occurs when an inmate remains in jail after the

11

original basis for incarceration ceases to exist.24 When a state or local inmate is no longer

12

subject to custody on those charges, NORCOR does not have authority to maintain custody

13

and must release the inmate. By maintaining custody via a "paper transfer" NORCOR is

14

engaging in a subsequent seizure of the inmate for the purpose of apprehending a person

15

whose only violation of law is that they are a person of foreign citizenship present in the

16

United States in violation of federal immigration laws and that violates ORS 181A.820.

17

Plaintiffs are entitled to summary jud gment and a declaration that NORCOR' s former

18

practice of maintaining custody for ICE via the so-called "paper transfers" violates ORS

19

181A.820.
ORDERS

20
21

NOW, THEREFORE, IT IS HEREBY ORDERED that

22

1.

23

Plaintiffs' and Defendant's motions for summary judgment are granted and

denied as outline above; and

24
25

23

24

2014 WL 1414305 (D Or Apr 11, 2014).
Pierce v. Multnomah County, 76 F3d 10320 (9 th Cir. 1996).
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1
2
3

2.

Counsel for all parties should attempt to prepare mutually agreeable

judgments reflecting the above decision.

C'�

DATED this _Q__
>e--_day of February, 2019.

g- 4
5
o.)

6

o.)
I

7
8
9

10

11

12
13
14

15
16
17
18
19

20
21
22
23
24
25
Page 17 - FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS RE:
SUMMARY JUDGMENT

ER-97

https://publicaccess.courts.oregon.gov/PublicAccessLogin/CaseDet. ..

ER-98

Erin Maureen Pettigrew

Stovall, Brian

Plaintiff

Retained
503 986-7022(W)

STEPHEN WILLIAM MANNING

Retained
503 241-0035(W)
EVENTS &

0 1to£1\6 OF THE CoURT

DISPOSITIONS
04/22/2019 Am end ed Judg ment - Corrected General (Judicial Officer: Wolf, Hon John A) Reason : Supersedes Previous Judgment
Created: 04/22/2019 11 :20 AM

03/22/2019

Judgment• Gonoral (Judicial Officer: Wolf, Hon John A)

Created : 03/22/201911 :15 AM
OTHER EVENTS AND HEARING s

07/21/20 17 Compjnlt] l
for Declaratory and Injunctive Relief
Created: 07/21/2017 3:45 PM
07/21/20 17 Service
Northern Oregon Corrections

Served
Returned

08/02/2017
08/14/2017

Created : 07/21/2017 3:45 PM

08/14/201 7 Summon s
Created : 08/14/2017 3:18 PM
08/14/201 7 Proof • Sorvlco
by Personal Service to Bryan Biandenburg NORCOR Adminlsfrator; Served: August 2nd, 2017
Created : 08/14/2017 3:19 PM
08/14/201 7 Summons
Created : 08/14/2017 3:19 PM
08/14/201 7 Proof • Sorvlao
Offlce Service by Personal Service to Kathy White; Served: August 4th, 2017
Created : 08/14/2017 3:19 PM
08/14/201 7 Certificate
of Service by United States Postal Service; Malled: August 10th, 2017
Created: 08/14/2017 3:20 PM
09/01/201 7 Motion - Qjsrnjss ~Ith frelugl ~o
ORCP 21(A)(B) (Failure to State a Claim) Lack of Justiciable Controversy
Created: 09/05/2017 8:15 AM
09/01/201 7 Memorandum
Re: Motion lo Dismiss
Created : 09/05/2017 8:15 AM
09/05/201 7 Moll!!•! - Dls111lssa1
Created: 09/06/2017 8:15 AM
09/06/201 7 Certificate
or SeNlce Corrected; Motion to Dismiss - ORCP 21 (A)(B) (Failure to State a Clalm)/Lack of Justiciable Controversy; Electronic Transmission and
Mailed: September 1st, 2017
Created: 09/06/2017 11 :19 AM
09/06/201 7 Cortlf1cato
of Service Corrected; Memorandum Re: MoUon to Dismiss; Electronic Transmission and Malled: September 1st, 2017
Created: 09/06/2017 11 :19 AM
09/14/201 7 Statomo11t
of Interest on Behalf of the Unite d States
Created: 09/14/2017 11 :21 AM
09/14/201 7 Ell!lllill
#1 Declaration of Corey Heaton
Created : 09/14/201711:25 AM
09/14/201 7 .!;.mllill
#2 lntergovenmental Service Agreement for Housing Federal Detainees
Created : 09/14/2017 11 :45 AM
09/18/201 7 Mowoca11d11m • Q1111oslng MQtjon
Plal11fiff-S Opposition to Def endanI Northern Oregon Corrections' MoUon to Dismiss (Oral Argument Requested)
Created: 09/19/2017 10:58 AM
09/18/201 7 Oeclaratlon
In Support of Plaintiffs' Opposition to Defendant Northern Oregon Corrections' Motion to Dismiss
Created: 09/19/2017 10:58 AM
09/21/201 7 Memorn11dum - nnnnsl,,n Mollo rt
Pla/11I/rrs Opposition to D11fendan I Wasco County's Motion to Dismiss (Oral Argument Requested)
Created : 09/25/2017 8:18 AM
09/28/201 7 ~
ro Plalnllff's Opposition to Defendant Northern Oregon Corrections' Motion to Dismiss
Created: 09/28/2017 4:12 PM
10/02/2017 Boguost • Mmls~loa
First Request to Defendant North em Oregon Corrections
Created: 10/02/2017 11 :23 AM
10/02/2017 Rosponso
to Plaintiffs' First Request for Admisslon
Created : 10/02/2017 11 :23 AM
10/02/2017 Cedlficala
of Service via First Class Pre-paid Mall and Electronic Delivery; Malled and Sent: October 2nd, 2017
Created : 10/02/2017 11 :23 AM
10/02/2017 B.!U?l:t
to Plalnllff's Opposition to Defendant Wasco County's Motion to Dismiss
Created : 10/02/2017 3:09 PM
10/04/2017 Rosponse
Pla/ntlfrs Supplemental Memoran dum In Response to Statement of Interest of the United States
Created: 10/05/2017 8:13 AM
1

2 of6

10/1/2019, 10:25 AM

https://publicaccess.c ourts.oregon.gov/Pub licAccessLogin/CaseDet..

ER-99

11/29/20 11 Hea rin g • Motion (1 :30 PM) (Judi cial Officer Wolf, Hon John A)
11/28/2017 Reset by Court to 11/29/2017
Result: Held
Created: 0912612017 4:07 PM
12115120 17 Qrgfil (Judicial Officer: Wolf, Hon John A)

on Defendants' Motions to Dismiss; NORCOR's Motion Is Denied; Wasco County's Motion Is Granted
Signed : 12/15/2017
Created : 1211512017 8:18 AM
12/26120 17 AnS!tiO( • Afl]ra111tlvo Do!O!JSO
Created: 1212712017 8:24 AM
02114120 18 Motion • Time Extension

Defendant NORCOR's Motion fo r Court to Hold Scheduling Conference to Detennlne Timing of Discovery and DeposiUons

Created: 02/15/2018 8:11 AM
02114120 18 Declaration

In Support of Defendant NORCO R's Motion for Court to Hold Scheduling Conference to Determine Timing of Discovery and Depositions
Created: 02/15/2018 8:11 AM

02116/20 10 Response
to Defendant NORCOR's Motion for Scheduling Conference
Created: 02/20/2018 8:23 AM
02116120 18 p ecJa rallon
to Support Plaintiffs' Response to Defendant NORCOR's Motion for Scheduling Conference
Created: 02/20/2018 8:23 AM
02116/20 18 Decl are.lion
to Support Plaintiffs' Response to Defendant NORCOR's Motion for Scheduling Conference
Created : 02/20/2018 8:23 AM
03/02/20 18 ~ot!co • Boprrurnata!loa
Created: 03/02/2018 4:08 PM
03/07/201 8 Honrlng - Confoce11ca Cu ll (8 :30 AM) (Judicial Officer Wolf, Hon John A)
Result: Held
Created : 02/21/2018 1 :07 PM
04104/201 8 ~otlee - Boi:iro§Bll!•!lo11

Notice of Appearance of Counsel
Created: 04/05/2018 8:15 AM
06/05/201 8 Motion
to Bifurcate
Created: 06/05/2018 4:56 PM
06/05/201 8 Declaration
in Support of Motion to Bifurcate
Created: 06/05/2018 4:56 PM
06/051201 8 ,Motion • Ero toe U~o Ord er
Limit Scope of ORCP 39 (c)(6) Depositlon
Created : 06/05/2018 4:56 PM
06/051201 8 Declaration
in Support of Motion for Protec/ive Order
Created: 06/05/2018 4:56 PM
06/13/201 8 Hearing -.Conforonco Ca ll ~8 .30 AM) (Judicial Officer Woll, Hon John A)
Pla inllffs 503-'1'73-868'4 DEFs Ge n. Counsel 54?.J86-5709 (Ruben Cleaveland?) Derek Ashton-NORCOR - 503-887-4500 Schedule motion
hearing
05/30/2018 Reset by Court too 6/13/2018
Result: Held
Created : 03/07/2018 9:14 AM
06/18/201 8 !'l!ollon • C!l!nee! Qlsco~ell!

Plaintiffs Motion to Compel Production of Documents and for Entry of a Protective Order; Oral Argument Requested

Created : 06/20/2018 9:37 AM
06/18/201 8 Ouc la[atloa

to Support Plaintiffs' Motion to Co mpel Production of Documents and for Entry of a Protective Order

Created : 06/20/2018 9:37 AM
06/22/201 8 Memo[l!ndu1n • 01211os.lng Motion

Plo/r111rrs Combined Opposition to Norcor's Motions to Bifurcate and Limit Scope of Deposition; Oral Argument Requested

Created: 06/25/2018 8:43 AM
06/221201 8 Doc l11raU 011

to Support Plaintiffs Combined opposltlon to Norcor's Motions to Bifurcate and Limit Scope of Deposition

Created : 06/25/2018 8 :43 AM
06/291201 8 Motion - Amend

Plaintiffs Motion for Leave to Ame nd Complaint; Oral Argument Requested

Created: 06/29/2018 4:09 PM
06129/201 8 Ooolar.ulo!)

to Svppolt Plaintiffs' Motion for Le ave to Amend Complaint

Created : 06/29/2018 4:09 PM

07102/2018 ~
Defendant Norcor's Combined Re ply in Support of Its Motion to Bifurcate/Motion for Protective Order
Created: 07/02/2018 4:14 PM
07/02/2018 Reuonso
in Opposition to Plaintiffs' Motion to Compel
Created: 07/03/2018 8 :24 AM
07/02/2018 Declnr~tloo
In Supporl of Defendant's Respon se to Plaintiffs' Motion to Compel
Created: 07/03/2018 8:24 AM
07/02/2018 Qec10rn t10 11
In Suppo,t of Defendant's Respon se to Plaintiffs' Motion to Compel
Created: 07/03/2018 8 :24 AM
07/02/2018 Doclamtlon
If/ Support of Defendant's Respon se to Plaintiffs' Motion to Compel
Created: 07103/2018 8:24 AM
07/06/2018 Res11onH
(n Opposition to Plaintiffs' Motion ~or Leave to Amend Complaint
Created : 07109/2018 10:45 AM
07/06/2018 Declaration
rn SuppQ1t of Defendant's Respon se to Plaintiffs' Motion for Leave to Amend Complaint
Created: 07/09/2018 10:45 AM
07/06/2018 Ooclaratlon
In Suppon of Defendant's Respon se to Plaintiffs' Motion for Leave to Amend Complaint
Created: 07/09/2018 10:45 AM

3 of6

10/1/2019, 10:25 AM

https ://pub Iicaccess .courts. oregon. gov/Pub licAccessLogin/CaseDet. ..

ER-100

07109120 18

B22tL
to Defendant's Response in Oppositlo n to Plaintiffs' Motion to Compel

Created: 0711012018 8:12 AM
07109120 18 Declaration

07111120 18

07113120 18
07126120 18

07130/20 16

Second to Support Plaintiffs' Motion lo Compel
Created: 07/1012018 B:12 AM
Hearing • Motion (9:00 AM) (Judicial 0 fficer Wolf, Hon John A)
Re: Protective Order and Bifurcate
Result: Held
Created: 06/1312016 10:04 AM
'!;,01nel!l □ l • Amondel,j
for Declaratory and Injunctive Relief
Created: 07/13120161 :12 PM
Mo!IQII • Make Moro Do[laito & C0[!§t!)
Defendant NORCOR's Motion to Strike and Make More Definite and Certain Parts of Amended Complaint
Created: 07/2612018 11 :44 AM
Memorandum
Objections lo Plaintiffs' Proposed Prate ctive Order and Plaintiffs' Proposed Order on Motions
Created: 0713012018 1:35 PM

07130120 18 Mol()!,!(llf!tJum
07131/20 18
07131120 18

06101120 16

06106/20 18

061151201 8

06/151201 8
061151201 8
06/151201 6
061241201 8

06/301201 6

091071201 8
091241201 8

091241201 8
09/2612016
1110512016
11/05/2016
1110512016
1110512016
11105/2016
11/05/2018
11105/2018

4 of6

in Support of /heir Proposed Order on Motions and Proposed Protective Order for Discovery
Created: 07130/2018 2:05 PM
!:!oaring - ConfO[ Ol]CO Call (9:45 AM) (J udiclal Officer Wolf, Hon John A)
Result: Held
Created: 0713012018 10:14 AM
Order (Judicial Officer: Wolf, Hon John A
on Motions
Signed: 07/3112018
Created: 0713112018 11 :43 AM
Order (Judicial Officer: Wolf, Hon John A
Protective Order for Discovery
Signed: 0610112018
Created: 08/0112018 4 :56 PM
Ql!l!Oslt!on
lo Defendant NORCOR's Motion lo Strike and Make More Definite and Certain Parts of Amended Complaint; Oral Argument Requested (Hearing
Scheduled)
Created: 081081201811 :10 AM
Motlori - Produce
Plaintiffs' ORCP 46B Motion and Requ est for Order Shortening Time; Oral Argument/Shortened Time Requested
Created: 0811512018 2:33 PM
D2c I § TR ljo □
lo Support Plaintiffs' ORCP 46B Motion and Request for Order Shortening Time
Created: 08/15/2018 2:33 PM
Declaration
lo Support Plaintiffs' ORCP 46B Motion and Request for Order Shortening Time
Created : 0811512018 2 :33 PM

B!!fill'.

in Support of Motion lo Strike and Make More Definite and Certain Parts of Amended Complaint
Created: 08/15/2018 4:51 PM
Hoarfn9 • Motion (2::io PM) (Judicial Offiger Wolf, Hon John A)
Mr. A s/J/011 603, 972-2522 and Ms. Pe/11 grew 971-612-0540; Attorney Henretty & Walters 503-473-8684; Ms. McDougle 541-286-5709; Mr Ashton
and Ms. McDougle will Conference toge /her. Please Cal/ 866-565-0923 and Enter Conference Code: 2121372100
Result: Held
Created: 0711312018 1:59 PM
Order - Dental (Judicial Officer: Wolf, Hon John A)
Denying Defendant's Rule 21 Motions
Signed: 0813012018
Created: 0813012018 10:32 AM
Anew/Jr • Alflcma·llvo Oofonse
Defendant N ORCOR 's Answer and Affirmalive Defenses to Plaintiffs' Amended Complaint for Declaratory and Injunctive Relief
Created: 0910712018 4 :56 PM
CANCELED HonrlnQ • Conloronao Call _(6:30 AM) (Judicial Officer Wolf, Hon John A)
Stipulated by Parties
Mr. Ashton 503-972-2522 and Ms. Petti grew 971-612-0540; Attorney Henretty & Walters 503-473-8684; Ms McDoug/e 541-286-5709 PLEASE
NOTE: Hearing will be held from Wasco County Courtroom 202.
09/11/2018 Reset by Court to 09111/20 18
09/11/2018 Reset by Court to 09/24/2 018
Created: 08124/2018 3 :17 PM
CANCELED Hearing - Conference Call (6:30 AM) (Judicial Officer Wolf, Hon John A)
Stipulated by Parties
Created : 09/1912018 2:23 PM
!ljo!t£e - WlttJgrowal of ~•!ornoit
Created: 0912612018 4 :14 PM
Me!l!W - 5urnmnQ! ,!Udgm o1Jt
(Oral Argument Requested)
Created: 1110512016 2:32 PM
OealacaJloa
In Support of Plaintiff's Motion forSumm ary Judgment
Created: 1110512018 2:32 PM
Dec!aratlon
to Support Plaintiffs Motion for Summa ryJudgmenl
Created: 11/0512018 2:41 PM
De£jaratlon
Exhibit 3 lo Support Plaintiff's Motion for Summary Judgment
Created : 11/05/2016 2:41 PM
Doc!arallon
to Support Plaintiff's Motion for Summa ryJudgmenl
Created : 1110512018 2:43 PM
Cenl[lcato
of Service of Sealed Documents or Mate rials; Mailed: November 5th, 2018
Created: 11/0512016 2 :43 PM
Declaration
In Support of Plaintiffs' Motion for Summ ary Judgment
Created: 11 /0612018 B:08 AM
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11/05/20 18 Declaration
In Support of Plaintiffs' Motion for Summary Judgment
Created: 11/06/2018 B:08 AM
11/05/20 18 Declnratlon
In Support of Plaintiffs' Motion for Su mmary Judgment
Created: 11/06/2018 8:08 AM
11/05/20 18 Exhibit
...SEALED-•Exhibits 4, 5, 6, & 9Created: 06/13/2019 4:48 PM
11/14/20 18 Hearing - Conference Call (2:00 PM) (Judicial Officer Wolf, Hon John A)
Court to call In to conference call. Se e notes.
11/14/2018 Reset by Court to 11114/2018
Result: Held
Created: 11/13/201811:20 AM
11/21/20 18 Aoswor • Amo11dod

and Affirmative Defenses to Plaintiffs Amended Complaint for Declaratory and Injunctive Relief
Created: 11/21/2018 9:34 AM
18
tjotlc
o - Sullstltutlon ol !;\ttorne~
11/27/20
for Defendant Northern Oregon Corre ctlons dba NORCOR
Created: 11128/2018 8:10 AM
12110/20 18 Motion -Summarv Judament
and Response to Plaintiffs Motion for Summary Judgment
Created : 12/1112018 8:22 AM
12/10/201 8 Doc laratlon
In Support of NORCOR's Motion for Summary Judgment and Response to Plaintiffs Motion for Summary Judgment
Created: 12/11/2018 8:30 AM
12/10/201 8 Declaration
In Support of Defendant Northern Ore gon Comictions dba NORCOR's Motion for Summary Judgment and Response to Plaintiffs Motion for
Summary Judgment
Created: 12/11/2018 8:30 AM
12/10/201 8 Certlljcato
of SeNice of Sealed Documents or Materials
Created: 12/11/2018 8:30 AM
12/10/201 8 Exhibit
·-sEALED•..Exhlblt #5 Page 12 of 13 and Exhibit #6
Created : 06/1412019 8:24 AM
12/20/201 8 f3eseonse - Cmss Petjllori
Plaintiffs' Combined Reply to Support Motion for Summary Judgment and Opposition to NORCOR's Motion
Created: 12/21/2018 8:22 AM
12/20/201 8 Declaration
to Support Plaintiffs' Combined Reply to Support Motion for Summary Judgment and Opposition to NORCOR's Motion
Created : 12/21/2018 8:22 AM
12/21/201 8 Certificate
of Service via Electronic Mail and US PS Mail; Sent/Malled: December 20121st, 2018
Created: 12/21/20181:03 PM
12/28/201 8 Boseonse - !,t:2s~ Pe11t12n
Plaintiffs Amended Combined Reply to Support Motion for Summary Judgment and Opposition to NORCOR's Motion
Created : 12/28/2018 2 :28 PM
01/04/201 9 BelWL
in Support or Its Motion for Summary Judgment
Created: 01/04/2019 3:43 PM
01/04/201 9 Dec Iara 11011
In Support of Defendant NORCOR's Reply Supporting Its Motion for Summary Judgment
Created : 01/04/2019 3:43 PM
01/07/201 9 Letter
To: Judge Wolf,· Regarding Structure or Oral Arguments at upcoming Hearing
Created: 01/07/201911:45 AM
01/10/201 9 Hearing - Motion (1 :30 PM) (Judicial 0 fficer Wolf, Hon John A)
01/10/2019 Reset by Court to 01/10~2019
Result: Held
Created: 11/14/2018 2:19 PM
02/08/201 9 Finding • Facts & C!i!!!91uslons of

ball!

and Orders Re: Summary Judgment
Created: 02/08/2019 8:31 AM
02/08/201 9 Notice

of Signed Document; Sent Electron/ca 1/y February 8th, 2019
Created: 02/06/2019 8:35 AM
02/22/2019 Memorandum

in Support of Proposed Judgment
Created : 02/22/2019 1 :08 PM
02/22/2019 ~
to NORCOR'S Proposed Form of Judgment (Telephone Conference Requested)
Created: 02/22/2019 1 :15 PM
02/28/2019 Hearing (9:15 AM) (Judicial o mcer Wolf, Hon John A)
Form or proposed /11dgment Derek Ash ton and Klm/Jerlee Petrie Volm: 503.972.2522 Plaintiffs Stovall, Krummrich and Olmstead, please call
503-515-4033.
02127/2019 Reset by Court to 02/2/Jl2019
Result: Held
Created : 02/26/2019 8:19 AM
03/14/2019 QlljecUon

to NORCOR's Revised Form of Judgm ent
Created: 03/14/2019 4:47 PM

03/19/2019

M2!l2!l

for Entry of Judgment

Created : 03/19/2019 2:31 PM
03/22/2019 Djgltlzod JuU9111e111 Documeat (Judicla I Officer: Wolf, Hon John A )

General Judgment with Exhibit 1 Aflached
Signed Date: 03/22/2019
Created: 03/22/201911:13 AM
03/22/2019 Notice. Judgment Entry

Sent E/ectronlcal/y March 22nd, 2019
Created: 03/22/201911 :17 AM

03/22/2019 Closed
Created: 03/22/201911:22 AM
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04/08/2019 Notice • Appoal

COA Case #A170661
Created : 04/08/2019 11 :29 AM
04/11/2019 Notice

COA - Notice of Transcriber Assignment, transcript due 05/04119
Created : 04/11/2019 10:43 AM
04/11/2019 Notice

COA - Electronic Transmission of Notice of Transcriber Assignment
Created : 04/11/201910:51 AM
04/19/2019 Motion • Modify Judgmont

Unopposed Motion to Correct General Judgment
Created : 04/19/2019 3:33 PM
04/22/2019 Digitized Judgm ont Document (Judicial Officer: Wolf, Hon John A)

Corrected General Judgment
Signed Date : 04/22/2019
Created: 04/22/2019 11 :18 AM
04/22/2019 Notice -Judgment Entry

Sent Electronically April 22nd, 2019
Created: 04/22/2019 11 :22 AM
04/22/2019 Notice - Appeal

AMENDED
Created: 04/22/2019 1:27 PM
04/25/2019 Notlco - Cross Appeal
Created : 04/25/2019 8:59 AM
05/01/2019 t:!2!!£.2

COA - Electomlc Transmission of Court File, No Exhibits
Created : 05/01/2019 9:47 AM
05/13/2019 Notl oo

COA - Order Reactivating, Certificate of Preaparation and Service of Transcript due 06/07/19

Created : 05/13/2019 8:38 AM
05/21/2019 Notlco - Appenl

AMENDED
Created: 05/21/2019 10:14 AM
06/12/2019 Notice

COA - Order Granting Motion for Extension of Time, transcript due 06/19119

Crea led : 06/12/2019 1:04 PM
07/15/2019

t:!2!!£.2
COA - Transcript settled, opening brief(s) due

Created: 07/15/20191 :21 PM
08/01/2019 Notice

COA - Certificate of Filing of Transcript
Created: 08/01/2019 9:01 AM

Defendant Northern Oregon Corrections
Total Financial Assessment
Total Payments and Credits
Balance Due as of 1010112019

12/11/2018 Transaction Assessment
12/11/2018 xWeb Accessed eFile

Receipt # 2018-1130681

105.00
105.00
0.00

Northern Oregon Corrections

Payor Balley, Mark
Total Financial Assessment
Total Payments and Credits
Balance Due as of 10/01/2019

02/08/2019 Transaction Assessment
02/08/2019 Phone Payment

3.00
3.00

o.oo

Receipt # 2019-134100

Bailey, Mark

Plaintiff Brown, Karen
Total Financial Assessment
Total Payments and Credits
Balance Due aa of 10/0112019
07/21/2017 Transaction Assessment
07121/2017 xWeb Accessed eFlle

6 of6

105.00
(105.00)

3.00
(3.00)

252.00
252.00
0.00

Receipt# 2017-663509

Brown , Karen

252.00
(252 .00)
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