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INTRODUCTION

1. This is an action under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et
seq., seeking to compel Defendant U.S. Immigration and Customs Enforcement (ICE), to
immediately release, and proactively disclose to the public, records of ICE’s national and
regional guidelines concerning how ICE makes detention placement and/or transfer decisions
about noncitizens in its custody.

2. Defendant arrests and detains hundreds of thousands of individuals each year.
Many of those individuals are initially booked into, or eventually transferred to, facilities
hundreds or thousands of miles away from the location of their arrest. Little is publicly known
about how Defendant chooses which detention facilities within its vast network to use for the
initial placement of individuals, or how facilities are selected in the transfer process. Although
Defendant has made some guidelines concerning detention placement and transfers available to
the public, the full scope of such guidelines is not publicly available.

3. In recent months, Defendant’s detention and transfer decisions have come under
increased scrutiny and have garnered significant public attention. The rate of transfers between
ICE detention facilities has significantly increased since late January 2025, oftentimes resulting
in immigrants being transferred far away from their families and attorneys. University students
and scholars, including lawful permanent residents and visa holders, have been arrested,
detained, and swiftly transferred thousands of miles away to detention facilities in the southern
United States. Hundreds of immigrants in Defendant’s custody have been forcibly transferred to
Guantanamo Bay, Cuba, without notice. Yet, despite these sudden changes, Defendant has
released no public guidance, policies, or directives governing these recent placement and transfer
decisions.

4. This action concerns two FOIA requests submitted by Plaintiff Innovation Law
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Lab (Law Lab) seeking to vindicate the public’s right to information about Defendant’s policies
regarding placement and transfer of individuals in Defendant’s custody.

5. On May 2, 2024, Law Lab submitted a FOIA request to Defendant requesting (a)
manuals and memoranda regarding national ICE guidelines for the initial booking, and any
subsequent transfer, of individuals in ICE’s custody; (b) manuals and memoranda regarding
regional ICE guidelines in the El Paso Field Office for the initial booking, and any subsequent
transfer, of individuals in ICE’s custody (collectively with (a), “Placement Guidelines™); and (c)
proactive disclosure of electronic versions of the requested records, pursuant to Defendant’s
obligation under 5 U.S.C. § 552(a)(2) to release, inter alia, “administrative staff manuals and
instructions to staff that affect a member of the public,” 5 U.S.C. § 552(a)(2)(C), and “statements
of policy and interpretations which have been adopted by the agency and are not published in the
Federal Register,” 5 U.S.C. § 552(a)(2)(B). Exhibit A, Placement Guidelines FOIA Request
(May 2, 2024).!

6. On June 11, 2024, Defendant issued a final response on Plaintiff’s FOIA Request
on the basis that Defendant could not locate any responsive records. See Exhibit C, ICE
Determination (June 11, 2024). Plaintiff timely appealed Defendant’s determination. See Exhibit
D, Law Lab Appeal (Sept. 6, 2024). After considering Plaintiff’s appeal, Defendant remanded
the request to its FOIA office for further processing and response to Plaintiff. See Exhibit E, ICE
Appeal Decision (Oct. 10, 2024).

7. On April 4, 2025, Plaintiff submitted another FOIA request to Defendant

requesting all directives, guidelines, procedures, and protocols regarding the placement and

! Plaintiff submitted its original FOIA request to Defendant on March 25, 2024. See Exhibit B,
Original FOIA Request (Mar. 25, 2024). Following Defendants’ requests for clarification, as
detailed infra, Plaintiff revised its request twice. Plaintiff submitted its final revised request to
Defendant on May 2, 2024.
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transfer of individuals in ICE custody since May 2, 2024, including but not limited to any
directive issued to or by Defendant regarding the transfer of people taken into custody during
“high-profile” arrests to southern states, and any directive issued to or by ICE regarding the
transfer of individuals to the Migrant operations Center (MOC) at the U.S. Naval Station in
Guantanamo Bay (“Recent Placement and Transfer Directives™). See Exhibit J, Recent
Placement and Transfer Directives FOIA Request (April 4, 2025).

8. On April 11, 2025, Defendant denied Plaintiff’s request for expedited processing
and a waiver of all fees for the Recent Placement and Transfer Directives request. See Exhibit K,
ICE Acknowledgment Letter (April 11, 2025). Plaintiff timely appealed Defendant’s
determination with respect to expedited processing and a fee waiver. See Exhibit L, Plaintiff’s
Appeal (May 5, 2025). On June 4, 2025, Defendant affirmed the decision to deny expedited
processing. See Exhibit M, ICE Appeal Response (June 4, 2025).

9. It has now been over two months since Plaintiff filed its second FOIA request.
Despite its statutory obligation to do so, Defendant has failed to produce records to Plaintiff or
proactively disclose the Recent Placement and Transfer Directives. Defendant has also
erroneously denied Plaintiff’s request for expedited processing of the Recent Placement and
Transfer Directives and failed to make a timely determination on Plaintiff’s request for a fee
waiver.

10. Plaintiff is entitled to a judgment declaring that Defendant has violated FOIA and
ordering Defendant to release the Placement Guidelines and Recent Placement and Transfer
Directives to Plaintiff, grant Plaintiff’s request for expedited processing of the Recent Placement
and Transfer Directives FOIA Request, and to proactively disclose the Placement Guidelines and

Recent Placement and Transfer Directives to the public, in accordance with FOIA.
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JURISDICTION AND VENUE

11. This Court has subject-matter jurisdiction under 5 U.S.C. § 552 et seq. (FOIA
statute) and 28 U.S.C. § 1331 (federal question). This Court has jurisdiction to grant declaratory,
injunctive, and further necessary or proper relief pursuant to 28 U.S.C. §§ 2201-2202
(Declaratory Judgment Act).

12.  Venue is proper in this District under 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. §
1391(e) because this is a civil action in which Defendant is a federal agency, there is no real
property involved in this action, and Plaintiff has its principal place of business in this District.
Divisional venue is proper under Local Rule 3-2 because a substantial part of the events or
omissions giving rise to the claim occurred in this division.

PARTIES

13.  Plaintiff Innovation Law Lab is a tax-exempt, not-for-profit charitable
organization under section 501(c)(3) of the Internal Revenue Code, with a principal place of
business in Portland, Oregon. Law Lab’s mission is to harness the power of technology, law, and
organizing to advance migrant justice. Law Lab has vast experience providing pro bono legal
services to asylum-seeking immigrants in detention, including establishing pro bono projects in
Artesia, New Mexico, and Dilley, Texas, to provide representation for immigrant families in
detention. Since August 2019, Law Lab has been providing legal services and support to people
detained in ICE custody at the Torrance County Detention Facility (TCDF) in Estancia, Torrance
County, New Mexico. In addition to providing pro bono legal representation and advocacy, Law
Lab, along with partner organizations, provides a legal orientation hotline via telephone as well
as in-person group legal orientation sessions for individuals detained in TCDF. Law Lab also
engages regularly in advocacy related to conditions faced by individuals detained at TCDF,

including advocacy with the Department of Homeland Security (DHS), the ICE El Paso Field
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Office, and the Torrance County Commission regarding egregious conditions of confinement and
due process violations.

14.  Defendant ICE is a component agency of DHS and is the federal agency primarily
responsible for criminal and civil enforcement of U.S. immigration laws, including the
apprehension, incarceration, and removal of noncitizens from the United States. Among ICE’s
duties is the management of its vast network of immigration detention centers. Defendant is an
“agency” within the meaning of 5 U.S.C. § 552(f)(1) and has control over the records Plaintiff
seeks.

FACTUAL ALLEGATIONS

ICE’s Placement Guidelines

15. DHS has a statutory duty to arrange for “appropriate places of detention for
[noncitizens] detained pending removal or a decision on removal.” 8 U.S.C. § 1231(g)(1).

16. According to ICE’s data, over the last six fiscal years, ICE’s Enforcement and
Removal Operations (ERO) has booked hundreds of thousands of people into custody each year
in its vast network of over 130 detention centers nationwide.? ICE ERO’s El Paso Field Office
oversees at least five of these detention facilities located in Texas and New Mexico, including
TCDF in Estancia, New Mexico.

17. In fiscal year 2015, approximately 60 percent of adults detained by ICE

experienced at least one transfer, and among those, about 37 percent experienced at least one

2 Immigr. & Customs and Enforcement, Fiscal Year 2023 ICE Annual Report 19 (Dec. 29,
2024), https://www.ice.gov/doclib/eoy/iceAnnualReportFY2023.pdf; Immigr. & Customs and
Enforcement, Authorized Non-Dedicated Facility List, Authorized Dedicated Facility List (Sept.
9,2024),
https://www.ice.gov/doclib/facilitylnspections/dedicatedNonDedicatedFacilityList.x1sx.
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interstate transfer.?

18. ICE decides where to detain individuals, and which facilities, if any, to
subsequently transfer them to, through a largely opaque process.

19.  ICE’s decisions regarding the placement and transfer of individuals in its custody
has garnered significant public attention. Immigrants’ rights advocates have expressed alarm
over individuals’ placement in and transfer to ICE detention facilities, particularly those with the
most egregious conditions. See Exhibit A at 3-4.

20. TCDF, which is owned and operated by a private prison company, is one of these
detention facilities with particularly egregious conditions. In March 2022 and September 2022,
the DHS Office of Inspector General recommended “the immediate relocation of all detainees
from the facility unless and until the facility ensures adequate staffing and appropriate living
conditions.”

21. Since then, Plaintiff has published reports and disseminated information to the
public about the conditions at TCDF. See Exhibit A at 4, n. 7. Plaintiff has also repeatedly
informed DHS of the deficient conditions at the facility, including prolonged use of solitary
confinement, insufficient food and water, and lack of adequate medical care. See id at 3, n. 5.

22.  Despite these reports, ICE is continuing to detain individuals at TCDF and ICE

frequently transfers individuals into and out of TCDF using a publicly undisclosed screening and

3 See Emily Ryo and Ian Peacock, The Landscape of Immigration Detention in the United States,
American Immigration Council (Dec. 2018),
https://www.americanimmigrationcouncil.org/sites/default/files/research/the landscape of immi
gration_detention in the united states.pdf.

4 DHS Office of Inspector General, Management Alert — Immediate Removal of All Detainees
from the Torrance County Detention Facility 2 (Mar. 16, 2022),
https://www.oig.dhs.gov/sites/default/files/assets/2022-05/01G-22-31-Mar22-mgmtalert.pdf;
DHS Office of Inspector General, Violations of ICE Detention Standards at Torrance County
Detention Facility (Sept. 28, 2022), https://www.oig.dhs.gov/sites/default/files/assets/2022-
09/01G-22-75-Sep22.pdf.
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placement process.

23. Defendant’s Placement Guidelines are of immense public interest, as shown by
public concern that detained individuals are being screened, placed, and transferred in abusive
immigration detention facilities. Yet, there is still little known about how ICE determines which
facility to book and/or transfer individuals in its custody.

ICE’s Recent Placement and Transfer Directives

24.  Under the Trump administration, Defendant’s decisions regarding initial
placement and subsequent transfers of people in its custody have been the subject of near-
constant public attention. According to data analyzed by Bloomberg, in the first four weeks of
the new administration, “the rate of out-of-state transfers by ICE was higher than they’ve ever
been in at least 13 years.”

25. Students, scholars, and activists initially arrested by Defendant in states such as
New York, Massachusetts, and Virginia were swiftly transferred thousands of miles away from
their homes to detention facilities in the South. Given the speed at which Defendant has
transferred most—if not all-of these individuals, it is implausible that Defendant issued no
directive, guideline, procedure, or protocol on the placement and transfer of such individuals.

26.  The pattern of transfers of such high-profile cases has led to broad public
speculation on Defendant’s motive behind the transfers.® That these transfers appear to be in

violation of ICE’s own policy on transfers further suggests that Defendant is operating pursuant

3> Leon Yin, et al., The Rising Cost of ICE Flying Immigrants to Far-Flung Detention Centers,
Bloomberg (May 1, 2025), https://www.bloomberg.com/graphics/2025-trump-ice-immigrant-
move-costs-taxpayers/.

6 See e.g., Eric Levenson and Gloria Pazmino, Why ICE is really moving detainees over a
thousand miles from where they were arrested, CNN (Apr. 10, 2025),
https://www.cnn.com/2025/04/10/us/immigration-detainees-trump-ice-students-visa; Rommel H.
Ojeda, ICE’s Use of ‘Diesel Therapy’ Speeds Deportations by Undermining Legal Defense,
Documented (Apr. 8, 2025), https://documentedny.com/2025/04/08/diesel-therapy-ice-
deportation-detention-transfer-louisiana-trump/.
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to new guidance.’

27. For example, in March 2025, Defendant arrested a Georgetown University scholar
in Virginia and expeditiously transferred him to Texas. The Eastern District of Virginia found
that the government gave “plainly inconsistent” representations about the reason for his transfer
and noted that “given Respondents’ apparent post hoc rationalization that bedspace concerns
motivated Petitioner’s removal from the District, it appears that Respondents’ goal in moving
Petition was to make it difficult for Petitioner’s counsel to file the petition and to transfer him to
the Government’s chosen forum.” Suri v. Trump, No. 1:25-CV-480 (PTG/WBP), 2025 WL
1310745, at *11 (E.D. Va. May 6, 2025).

28.  Moreover, in recent months, hundreds of immigrants have been forcibly
transferred to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo
Bay, Cuba. At least two lawsuits are ongoing challenging the legality of these transfers and the
denial of access to counsel for individuals detained at Guantanamo. See Luna Gutierrez v. Noem,
No. 1:25-cv-01766 (D.D.C.); Las Americas Immigrant Advocacy Center v. Noem, No. 1:25-cv-
00418 (D.D.C.).

29. In addition to Defendant’s transfer decisions, initial placement of individuals have
also come under scrutiny. Individuals in Maryland have filed a class-action lawsuit challenging
their detention at a federal courthouse building in holding cells that are intended for temporary
custody. See D.N.N. v. Baker, No. 1:25-cv-01613 (D. Md.). Although ICE’s policies allow for
detention in such cells for up to 12 hours, individuals have reported being held in such facilities
for several days without access to beds, showers, hygiene products, or lifesaving medication.
One man described being held in a “12-by-18-foot cell with 20 men, having to use the in-room

toilet in front of the other detainees, and spending the entire time in the same clothes without

7 See Immigr. & Customs and Enforcement, Policy 11022.1: Detainee Transfers (Jan. 4, 2012),
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.
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being able to shower.”®

30. Defendant is also continuing to place individuals in detention centers that are
extremely overcrowded. The Krome Detention Center in Miami, Florida recently saw an increase
of its population to three times its capacity of 600.° Those detained at Krome are facing a lack of
water and food, unsanitary conditions, and have been forced to sleep on concrete floors.

31. Because of its work in New Mexico’s detention facilities, Plaintiff Law Lab has
noticed a stark shift in Defendant’s placement and transfer decisions. Before February 2025,
almost all of the people detained at TCDF were recently-arrived immigrants who were
apprehended at the U.S.-Mexico border and seeking protection in the United States. Starting in
February 2025, the population of people in Defendant’s custody at TCDF began to drastically
change, with an increasing number of individuals being apprehended and transferred to TCDF
from the interior of the United States. For example, prior to the Trump administration, “virtually
nobody [without a prior final deportation order] from the Northeast was sent to New Mexico,”
but in the first month of the Trump administration, 4% of people detained in the Northeast were
sent to New Mexico.!”

32. Despite these dramatic and unprecedented actions, Defendant has released little to

no information about the new policies, guidance, or directives underlying their actions. This lack

8 Tanvi Misra, “Essentially Cages”: ICE Is Using Courthouse Cells for Lengthy Detentions, The
Nation (Mar. 17, 2025), https://www.thenation.com/article/society/ice-detention-courthouse-
holding-room/; see also Jasmine Garsd, In recorded calls, reports of overcrowding and lack of
food at ICE detention centers, NPR (June 6, 2025), https://www.npr.org/2025/06/05/nx-s1-
5413364/concerns-over-conditions-in-u-s-immigration-detention-were-hearing-the-word-
starving (describing individuals in immigration detention sleeping on the floor and deprived of
food and medical care).

? Joshua Goodman and Gisela Salomon, As immigrant arrests surge, complaints of abuse mount
at America’s oldest detention center in Miami, Associated Press (Apr. 25, 2025),
https://apnews.com/article/immigration-miami-deportation-detention-ice-
67a6¢c798b56ea4b42eec06afcc8c22428.

10 Supra note 5.
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of transparency has further eroded the public’s trust in the government and has raised significant
concerns about the government’s integrity.
ICE’s Duty to Proactively Disclose Records

33.  Defendant has made some of its Placement Guidelines available to the public. For
instance, Defendant has disclosed memoranda and guidance regarding placement and transfer of
particularly vulnerable populations, such as transgender individuals, unaccompanied minors, and
those with complex medical or behavioral health needs. See Exhibit A at 1, n. 1.!! Defendant has
also published a directive concerning transfers of detained individuals.'?

34, However, not all Placement Guidelines are available to the public, and they have
also not been published in the Federal Register.

35. Defendant has made none of its Recent Placement and Transfer Directives
available to the public. As of June 13, 2025, ICE’s online FOIA Library
(https://www.ice.gov/foia/library) shows only ten documents listed under the “Policies,
Procedures, and Manuals” category that are dated on or after January 20, 2025.'3 None of them
concern detention placement or transfer.

36. According to the Chief FOIA Officer for DHS, “proactive disclosure of
information is fundamental to the faithful application of the FOIA” and the Attorney General has

directed federal agencies to post “records online quickly and systematically in advance of any

11 See also Immigr. & Customs and Enforcement, ERO Directive No. 11700.1, Appropriate
Housing Placement for Complex Patients (Feb. 2, 2022),
https://www.ice.gov/doclib/foia/policy/directivel 1700.1.pdf.

12 See Immigr. & Customs and Enforcement, Policy 11022.1, Detainee Transfers (Jan. 4, 2012),
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.

13 This does not include some documents that were dated earlier than January 20, 2025, but were
posted on the FOIA Library since then.
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public request.”'* Moreover, “ICE has established specific records that the ICE programs must
provide for proactive disclosure upon being finalized. Additionally, ICE FOIA will post (a)(2)
provision documents as they are released or when the program offices identify new policies or
procedures that should be proactively disclosed.”!

37. Because Defendant has not publicly released the operative versions of the
Placement Guidelines and Recent Placement and Transfer Directives, affected members of the
public are left with an incomplete understanding of Defendant’s policies with respect to how
individuals in ICE custody are being selected for placement in particular detention facilities or
how ICE decides to transfer individuals from one facility to another. The requested information
is critically important for individuals, their legal representatives and legal orientation providers,
their family members, advocates, and other members of the public in understanding the policies
that guide Defendant’s decision making regarding the initial book in and transfers of detained
individuals.

Plaintiff’s FOIA Requests to Defendant
Placement Guidelines FOIA Request

38. On March 25, 2024, Plaintiff submitted a FOIA request to Defendant by using the
electronic portal provided by Defendant. The request sought (1) operative versions of manuals,
memoranda, and trainings covering the initial processing, placement, and any subsequent
transfer, of individuals in ICE’s custody; and (2) operative versions of intake forms related to the
initial processing, placement, and any subsequent transfer, of such individuals. See Exhibit B.

39. By letter dated March 27, 2024, Defendant acknowledged receipt of the FOIA

14 DHS, 2024 Chief FOIA Officer Report 22 (March 2024),
https://www.dhs.gov/sites/default/files/2024-07/24 0729 PRIV _2024-Chief-FOIA-Officer-
Report.pdf (quotation omitted).

51

11
First Amended Compl. for Declaratory & Injunctive Relief



Case 3:25-cv-00066-AN  Document 19  Filed 06/13/25  Page 13 of 24

Request and assigned the request reference number 2024-ICFO-26655. See Exhibit F, ICE
Acknowledgment Letter (Mar. 27, 2024). Defendant requested that Plaintiff resubmit its request
within 30 days because Defendant determined that the request was “1) too broad in scope, 2) did
not specifically identify the records which [Plaintiff is] seeking, or 3) only posed questions to the
agency.” Id.

40. On April 18, 2024, Plaintiff submitted a revised FOIA request to Defendant via
Defendant’s electronic portal. See Exhibit G, Revised FOIA Request (Apr. 18, 2024).

41. By letter dated April 25, 2024, Defendant requested that Plaintiff provide a date
range for the search by May 27, 2024. See Exhibit H, ICE Correspondence (Apr. 25, 2024).

42. On May 2, 2024, Plaintiff submitted another revised FOIA Request to Defendant
with the requested information. See Exhibit A. Specifically, the FOIA Request sought the
following records:

1. Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning national guidelines for how ICE, including
Enforcement and Removal Operations (“ERO”) and the Removal Management
Division (“RMD?”), determines which ICE facility (a) to initially book and (b)
subsequently transfer an individual in its custody into, including any

accompanying intake forms, questionnaire guides, and/or case action
worksheets.

2. Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning regional guidelines for how the El Paso Field Office
determines which ICE facility within its area of responsibility (a) to initially
book and (b) subsequently transfer an individual in its custody into (requests 1
and 2 collectively, “Placement Guidelines”), including any accompanying
intake forms, questionnaire guides, and/or case action worksheets.

43. The FOIA Request included citations to publicly disclosed Placement Guidelines,
as examples of the kinds of records Plaintiff sought. See Exhibit A at 1, n.1; see also Exhibit D at
3.

44. Plaintiff further requested that Defendant proactively disclose the Placement
Guidelines because the “operative versions of the Placement Guidelines fall squarely within the

12
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parameters and intent of the proactive disclosure requirements of FOIA.” /d. (citing 5 U.S.C. §
552(a)(2)).

45. The FOIA Request also asked Defendant to waive all fees associated with the
request under 5 U.S.C. § 552(a)(4)(A)(ii1) and 6 C.F.R. § 5.11(k) “because disclosure is ‘likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester’ and Innovation Law Lab does
not seek the Placement Guidelines for a commercial purpose.” Id. (citing 5 U.S.C. §
552(a)(4)(A)(ii)).

46. By letter dated May 29, 2024, Defendant acknowledged receipt of the FOIA
Request. See Exhibit I, ICE Acknowledgment Letter (May 29, 2024). Defendant granted Plaintiff
status as a non-commercial requester and invoked a 10-day extension of time to respond under 5
U.S.C. § 552(a)(6)(B). Id. The letter provided no substantive response to the request.

47. On June 11, 2024, Defendant sent a final response to Plaintiff. See Exhibit C.
Defendant claimed that it “‘conducted a search of the ICE Office of Enforcement and Removal
Operations (ERO) for records responsive to [Plaintiff’s] request and no records responsive to
[Plaintiff’s] request were found.” Id. Defendant informed Plaintiff of its right to appeal
Defendant’s determination within 90 days. /d.

48. On September 6, 2024, by U.S. mail, Plaintiff submitted a timely appeal of
Defendant’s final response on the grounds that Defendant failed to conduct an adequate search
for responsive records and did not cite to any relevant exceptions to justify its failure to produce
documents. See Exhibit D.

49.  On October 10, 2024, Defendant responded to Plaintiff’s appeal and “determined
that new search(es) or, modifications to the existing search(es), could be made” and remanded
the appeal to its FOIA Office for processing. See Exhibit E.

50. As of January 13, 2025, Defendant’s online portal for tracking FOIA requests,

13
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https://www.securerelease.us/, stated the “Request Status” of FOIA Request 2024-ICFO-26655
as “Closed (No Documents Sent)”. Defendant’s SecureRelease Portal also did not show
Plaintiff’s administrative appeal linked to this request.

51. As of January 13, 2025, it had been 60 working days since the FOIA Request was
remanded to Defendant for further processing.

52.  Prior to the initial commencement of this litigation in January 2025, Plaintiff had
received no other correspondence from Defendant since Defendant remanded Plaintiff’s appeal
for processing.

53. Defendant did not determine whether to comply with the FOIA Request by the
deadlines set forth in 5 U.S.C. § 552(a)(6)(A) or (B). Defendant failed to produce any records or
make any substantive response to the FOIA Request prior to Plaintiff filing this action.

54.  Defendant’s failure to make a determination within the statutory time period
constituted a constructive denial of the FOIA Request. Thus, Plaintiff is deemed to have
exhausted administrative remedies. 5 U.S.C. § 552(a)(6)(C)(i).

Recent Placement and Transfer Directives FOIA Request

55. On April 4, 2025, Plaintiff submitted a FOIA request to Defendant seeking:
“[a]ny and all directives, guidelines, procedures, and protocols issued to or by ICE in relation to
the placement and transfer of individuals in ICE custody, including but not limited to any
directive issued to or by ICE regarding the transfer of people taken into custody during ‘high-
profile’ arrests to southern states, and any directive issued to or by ICE regarding the transfer of
individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo
Bay.” Exhibit J.

56.  Plaintiff requested that Defendant limit the search from May 2, 2024, though the

date of the fulfillment of the request.
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57.  Plaintiff further requested that Defendant proactively disclose the Recent
Placement and Transfer Directives because they are “agency adopted statements of policy and
interpretations not published in the federal register” and include “administrative staff manuals
and instructions to staff that affect a member of the public.” Id. (citing 5 U.S.C. § 552(a)(2)).

58. Plaintiff sought expedited processing of the request pursuant to 5 U.S.C. §
552(a)(6)(E) and 6 C.F.R. § 5.5(e). Plaintiff attached a statement from lan Philabaum in support
of its request for expedited processing.

59.  Mr. Philabaum’s certified statement explained that the request involves an
urgency to inform the public about actual or alleged government activity because:

Numerous news articles have been published on the placement and transfers
of individuals in ICE custody in recent days and weeks — particularly of
high-profile arrests of activists and transfers to detention facilities in the
South as well as transfers of individuals to the Migrant Operations Center
(MOC) at the U.S Naval Station in Guantanamo Bay. Moreover, these
placement and transfer decisions are the subject of several lawsuits filed
against the federal government in recent weeks. These recent arrests,
transfers, and litigation underscore the urgent need to inform the public

regarding the directives, protocols, procedures, and guidelines that control
these placement and transfer decisions.

Exhibit J at 7-8.

60.  Mr. Philabaum cited dozens of news articles published in the prior two months
concerning Defendant’s recent placement and transfer decisions. /d.

61. Mr. Philabaum further justified the need for expedited processing because the
request involves a matter of widespread and exceptional media interest in which there exist
possible questions about the government’s integrity which affect public confidence. /d. at 8.

62. Plaintiff asked Defendant to waive all fees associated with the request under 5
U.S.C. § 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k) “because disclosure is ‘likely to contribute
significantly to public understanding of the operations or activities of the government and is not

primarily in the commercial interest of the requester’ and Innovation Law Lab does not seek the
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Recent Placement and Transfer Directives for a commercial purpose.” Id. (citing 5 U.S.C. §
552(a)(4)(A)(iii)).

63. By letter dated April 11, 2025, Defendant acknowledged receipt of the FOIA
Request and assigned the request reference number 2025-ICFO-30152. See Exhibit K. Defendant
invoked a 10-day extension of time to respond under 5 U.S.C. § 552(a)(6)(B). /d. at 1.

64.  Defendant denied Plaintiff’s request for expedited treatment, stating that Plaintiff
“failed to demonstrate a particular urgency to inform the public about the government activity
involved in the request” and that Plaintiff’s “letter was conclusory in nature and did not present
any facts to justify a grant of expedited processing under the applicable standards.” /d.

65.  Defendant denied Plaintiff’s request for a fee waiver, stating that Plaintiff had not
satistied any of the factors to justify a fee waiver. /d.

66.  Defendants’ denial letter provided no substantive response to the request.

67.  On May 5, 2025, Plaintiff filed an administrative appeal of Defendant’s denial of
expedited processing and a fee waiver. See Exhibit L. In its appeal, Plaintiff explained that Mr.
Philabaum’s detailed, certified statement sufficiently supported Plaintift’s request for expedited
processing and that Defendant wholly failed to engage with this statement in its cursory denial.
Id. at 1-2. Plaintiff further explained that it is clearly entitled to a fee waiver under the applicable
standards because Plaintiff is a non-commercial requester seeking records that would contribute
significantly to the public’s understanding of government operations and activities. /d. at 2.

68. On June 4, 2025, Defendant affirmed the decision to deny expedited processing.
Defendant did not make a determination on the appeal of the fee waiver denial. See Exhibit M.

69.  Plaintiff has received no other correspondence from Defendant.

70. As of June 13, 2025, it has been 70 working days since Plaintiff submitted the

Recent Placement and Transfer Directives FOIA Request.
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71. Defendant did not determine whether to comply with the FOIA Request by the
deadlines set forth in 5 U.S.C. § 552(a)(6)(A) or (B). Defendant has failed to produce any
records or make any substantive response to the FOIA Request.

72. Defendant’s failure to make a determination within the statutory time period
constitutes a constructive denial of the Recent Placement and Transfer Directives FOIA Request

FOIA Request. Thus, Plaintiff is deemed to have exhausted administrative remedies. 5 U.S.C. §

552(2)(6)(O)().
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CLAIMS FOR RELIEF

COUNT ONE

Violation of FOIA, 5 U.S.C. § 552
Failure to Timely Respond

73.  All of the foregoing allegations are repeated and realleged as though fully set
forth herein.

74. Pursuant to 5 U.S.C. § 552(a)(6)(A) and (B), Defendant was obligated to
promptly produce records responsive to Plaintiff’s FOIA Requests.

75.  Plaintiff submitted the Placement Guidelines FOIA Request on May 2, 2024. The
Placement Guidelines FOIA Request was remanded to the agency for processing on October 10,
2024. Defendant failed to issue a response, including a determination of whether to comply with
the request and the reasons therefore, in the time provided under 5 U.S.C. § 552(a)(6)(A)(1) (20
days, excluding Saturdays, Sundays, and legal public holidays) or within the time permitted in
certain unusual circumstances pursuant to 5 U.S.C. § 552(a)(6)(B)(1) (10 additional working
days).

76. Plaintiff submitted the Recent Placement and Transfer Directives FOIA Request
on April 4, 2025. Defendant failed to issue a response, including a determination of whether to
comply with the request and the reasons therefore, in the time provided under 5 U.S.C. §
552(a)(6)(A)(1) (20 days, excluding Saturdays, Sundays, and legal public holidays) or within the
time permitted in certain unusual circumstances pursuant to 5 U.S.C. § 552(a)(6)(B)(1) (10
additional working days).

77.  Defendant’s failure to disclose all responsive records within the statutory time
period violates, at a minimum, 5 U.S.C. § 552(a)(6)(A) and (B) and the corresponding

regulations.

18
First Amended Compl. for Declaratory & Injunctive Relief



Case 3:25-cv-00066-AN  Document 19  Filed 06/13/25  Page 20 of 24

COUNT TWO

Violation of FOIA, 5 U.S.C. § 552
Failure to Proactively Disclose Records

78. All of the foregoing allegations are repeated and realleged as though fully set
forth herein.

79.  Defendant is obligated under 5 U.S.C. § 552(a)(2)(B) to proactively disclose, in
electronic format and on an ongoing basis, “those statements of policy and interpretations which
have been adopted by the agency and are not published in the Federal Register.” See also Animal
Legal Def. Fund v. U.S. Dep’t of Agric., 935 F.3d 858, 862 (9th Cir. 2019) (“Unlike FOIA’s
‘reactive’ mechanism in § 552(a)(3), § 552(a)(2) identifies certain categories of records the
agency must make available on an ongoing basis, no request necessary.”) (emphasis added).

80.  Defendant is obligated under 5 U.S.C. § 552(a)(2)(C) to proactively disclose, in
electronic format and on an ongoing basis, “administrative staff manuals and instructions to staff
that affect a member of the public.” See also Animal Legal Def. Fund, 935 F.3d at 862.

81.  The Placement Guidelines and Recent Placement and Transfer Directives are
administrative staff manuals that affect members of the public, including but not limited to
individuals in ICE detention, their attorneys, and their families. The Placement Guidelines and
Recent Placement and Transfer Directives also contain statements of policy and interpretations
which have been adopted by the agency but have not been published in the Federal Register.

82.  Defendant has failed to proactively disclose the Placement Guidelines and Recent
Placement and Transfer Directives, and no legal basis exists for Defendant’s failure to
proactively disclose them.

83. Defendant’s failure to proactively disclose the Placement Guidelines and Recent

Placement and Transfer Directives is in violation of 5 U.S.C. § 552(a)(2)(B) and (a)(2)(C).
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COUNT THREE

Violation of FOIA, 5 U.S.C. § 552
Failure to Grant Expedited Processing

84. All of the foregoing allegations are repeated and realleged as though fully set
forth herein.

85.  Under 5 U.S.C. § 552(a)(6)(E)(i)(I), agencies are required to promulgate
regulations to provide for expedited processing of requests for records where there is a
“compelling need.” DHS regulations provide that requests and appeals must be processed on an
expedited basis where there is, inter alia, “[a]n urgency to inform the public about an actual or
alleged federal government activity, if made by a person who is primarily engaged in
disseminating information;” or “[a] matter of widespread and exceptional media interest in
which there exist possible questions about the government’s integrity which affect public
confidence.” 6 C.F.R. § 5.5(e)(1)(ii), (iv).

86. Plaintiff has sufficiently demonstrated that there is a compelling need for
expeditious consideration of the Recent Placement and Transfer Directives FOIA Request.
Plaintiff is primarily engaged in disseminating information and intends to make the requested
records available to the public at no cost. There has been widespread and exceptional public
interest in Defendant’s recent detention and transfer decisions — including Defendant’s decisions
to swiftly transfer student activists to detention facilities in the southern United States and its
decision to transfer individuals to a detention camp in Guantanamo Bay, Cuba. The subject
matter of the requested records undoubtedly involves alleged federal government activity—
namely, Defendant’s recent detention and transfer policies and practices—and raises questions
about the government’s integrity which affect public confidence.

87. Plaintiff requested expedited processing of the Recent Placement and Transfer

Directives FOIA Request, which Defendant denied. Plaintiff timely appealed Defendant’s
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determination on Plaintiff’s expedited processing request. Defendant issued its final decision
affirming the denial of expedited processing on June 4, 2025.

88. By denying Plaintiff’s request for expedited processing, Defendant has violated
Plaintiff’s rights under 5 U.S.C. § 552(a)(6)(E) and Defendant’s regulations.

COUNT FOUR

Violation of FOIA, 5 U.S.C. § 552
Failure to Grant Fee Waiver

89.  All of the foregoing allegations are repeated and realleged as though fully set
forth herein.

90.  Defendant is required to waive fees associated with requests where disclosure of
the requested information “is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the commercial interest of the
requester.” 5 U.S.C. § 552(a)(4)(A)(iii).

91. Plaintiff has demonstrated that disclosure of the Recent Placement and Transfer
Directives will contribute significantly to the public’s understanding of the government’s
policies and practices regarding the placement and transfer of individuals in ICE custody.
Plaintiff, a 501(c)(3) nonprofit organization, does not seek the Recent Placement and Transfer
Directives for a commercial interest — rather, Plaintiff intends to disseminate the requested
information to the public at no cost.

92.  Plaintiff requested a waiver of all fees associated with the Recent Placement and
Transfer Directives FOIA Request, which Defendant denied. Plaintiff timely appealed
Defendant’s decision to deny a fee waiver. Defendant has failed to make a determination with
respect to Plaintiff’s appeal within twenty working days under 5 U.S.C. § 552(a)(6)(A)(i1).

93. By failing to non-conditionally grant Plaintiff’s fee waiver request, Defendant has

violated Plaintiff’s rights under 5 U.S.C. § 552(a)(4)(A)(ii1) and Defendant’s regulations.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:
a. Assume jurisdiction over this action,;
b. Declare unlawful Defendant’s failure to make a determination on the
Plaintiffs’ FOIA requests within the statutory time frame, failure to disclose the
records requested by Plaintiff, failure to grant Plaintiff’s requests for a fee waiver
and expedited processing, and failure to proactively disclose the Placement
Guidelines and Recent Placement and Transfer Directives;
c. Order Defendant to grant Plaintiff’s request for expedited processing of
the Recent Placement and Transfer Directives FOIA Request and to process
Plaintiff’s request on an expedited basis by providing Plaintiff with non-exempt
portions of the requested records within 10 business days of the Court’s order.
d. Order Defendant to expeditiously process and disclose all remaining
responsive, nonexempt records, and enjoin Defendant from improperly
withholding requested records;
e. Order Defendant to proactively disclose the Placement Guidelines and the
Recent Placement and Transfer Directives to the public in electronic format
available on its website, including any future updated versions on an ongoing
basis, in accordance with 5 U.S.C. § 552(a)(2);
f. Award Plaintiff reasonable attorneys’ fees and costs pursuant to 5 U.S.C.
§ 552(a)(4)(E), the Equal Access to Justice Act, and any other applicable
provision of law; and
g. Grant such other relief as the Court may deem just, equitable, and

appropriate.
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DATED: June 13, 2025 Respectfully submitted,

By: s/ Amber Qureshi

Amber Qureshi (admitted pro hac vice)
amber@qureshilegal.com

Law Office of Amber Qureshi, LLC
6925 Oakland Mills Rd, PMB #207
Columbia, MD 21045

Telephone: (443) 583-4353

Tess Hellgren, OSB No. 191622
tess@innovationlawlab.org

Rachel Landry (admitted pro hac vice)
rachel@innovationlawlab.org

Tiffany Wang (admitted pro hac vice)
tiffany@innovationlawlab.org
Innovation Law Lab

333 SW 5th Ave., Suite 200

Portland, OR 97240

Telephone: (503) 922-3042

Attorneys for Plaintiff Innovation Law Lab
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May 2, 2024

U.S. Immigration and Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, DC 20536-5009

Submitted via Online Records Portal

RE: Freedom of Information Act Request — Placement Guidelines
FEE WAIVER REQUESTED

To Whom It May Concern:

We, Innovation Law Lab (“Law Lab”), submit this request pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552 et seq. seeking the following records that have been
prepared, modified, received, transmitted, collected, and/or maintained by the U.S. Immigration
and Customs Enforcement (“ICE”):

1. Any and all currently operative versions, as of May 2, 2024, of manuals and memoranda
concerning national guidelines for how ICE, including Enforcement and Removal
Operations (“ERO”) and the Removal Management Division (“RMD”), determines
which ICE facility (a) to initially book and (b) subsequently transfer an individual in its
custody into, including any accompanying intake forms, questionnaire guides, and/or
case action worksheets.!

2. Any and all currently operative versions, as of May 2, 2024, of manuals and memoranda
concerning regional guidelines for how the El Paso Field Office determines which ICE
facility within its area of responsibility (a) to initially book and (b) subsequently transfer
an individual in its custody into (requests 1 and 2 collectively, “Placement Guidelines”),
including any accompanying intake forms, questionnaire guides, and/or case action
worksheets.

Pursuant to 5 U.S.C. § 552(a)(2), Law Lab requests that ICE proactively disclose the
above-described Placement Guidelines to the public by making them available in the electronic

! See, e.g., Memorandum from Thomas Homan, Exec. Assoc. Dir., Immigr. & Customs and Enforcement, “Further
Guidance Regarding the Care of Transgender Detainees,” (June 19, 2015), available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf;
Memorandum from Anthony S. Tangeman, Dir., Off. of Det. & Removal, Immigr. & Customs Enforcement,
“Placement of Unaccompanied Alien Children” 4-5 (Feb. 24, 2004), available at
https://www.ice.gov/doclib/foia/dro_policy memos/placementofunaccompaniedchildrenfeb242004.pdf (containing
an “Initial Placement Questionnaire Guide”); Memorandum from Anthony S. Tangeman, Dir., Off. of Det. &
Removal, Immigr. & Customs and Enforcement, “Placement of Unaccompanied Alien Children,” 3—4 (Sept. 15,
2003), available at
http://www.ice.gov/doclib/foia/dro_policy_memos/placementofunaccompaniedchildrensep152003.pdf (containing a
“Juvenile Case Action Worksheet”).




Case 3:25-cv-00066-AN  Document 19-1  Filed 06/13/25 Page 3 of 6

reading room. The operative versions of the Placement Guidelines fall squarely within the
parameters and intent of the proactive disclosure requirements of FOIA. See 5 U.S.C. §
552(a)(2). The proactive disclosure requirement is motivated by the need “to afford the private
citizen the essential information to enable [them] to deal effectively and knowledgably with the
Federal agencies.”? Attorney General Merrick Garland has also emphasized that proactive
agency disclosure of information is fundamental to the faithful application of the FOIA.?

Documents subject to 5 U.S.C. § 552(a)(2) must be “automatically available for public
inspection.” Jordan v. U.S. Depot of Justice, 591 F.2d 753, 756 (D.C. Cir. 1978). The Placement
Guidelines fall squarely into at least two categories requiring proactive disclosure: (1)
“statements of policy and interpretations which have been adopted by the agency and are not
published in the federal register” and (2) “administrative staff manuals and instructions to staff
that affect a member of the public.” See 5 U.S.C. § 552(a)(2)(B), (C). The Placement Guidelines
sought here are agency adopted statements of policy and interpretations not published in the
federal register. See 5 U.S.C. § 552(a)(2)(B). Any staff manuals and instructions included in the
Placement Guidelines also affect members of the public, including American citizens concerned
with the rights of immigrants; advocates and legal representatives for individuals in immigration
detention; the family and friends of detained individuals, and residents of communities
surrounding ICE detention facilities. See 5 U.S.C. § 552(a)(2)(C). The proactive disclosure of the
Placement Guidelines would empower advocacy groups and legal service providers to ensure fair
and adequate treatment of adult individuals in ICE custody, increase public trust in government
operations, and foster public awareness and engagement. Indeed, ICE has already publicly
disclosed memoranda relating specifically to the placement of transgender individuals and
unaccompanied minors held in ICE custody.* The same principles of proactive disclosure apply
to the full scope of the Placement Guidelines described above.

If it is your position that responsive records exist but that certain records or portions
thereof are exempt from disclosure, please identify the records that are being withheld and state
the specific FOIA exemption claimed as to each record or portion thereof being withheld. Law
Lab expects the release of all segregable portions of otherwise exempt records. In addition,
please note that Law Lab seeks each record in its entirety. Accordingly, please provide all
nonexempt portions of the requested records as “non-responsive,” “out of scope,” or the like.

Law Lab requests that responsive records be provided in electronic form wherever
possible. For hard copies of the requested records, please furnish the records to: PO Box 40204,
Portland, OR 97240.

2 Off. of Info. Pol’y, U.S. Dep’t of Just., “Proactive Disclosure of Non-Exempt Agency Information:

Making Information Available Without the Need to File a FOIA Request” (last updated Oct. 26, 2022), available at
https://www.]justice.gov/oip/oip-guidance/proactive_disclosure of non-exempt information.

3 See Off. of Pub. Affs., U.S. Dep’t of Just., Press Release, “Attorney General Merrick B. Garland Issues New FOIA
Guidelines to Favor Disclosure and Transparency” (Mar. 15, 2022), available at
https://www.]justice.gov/opa/pr/attorney-general-merrick-b-garland-issues-new-foia-guidelines-favor-disclosure-and.
4 See supra note 1.
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Request for Fee Waiver

Law Lab requests that all fees associated with this FOIA request be waived in accordance
with 5 U.S.C. § 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k) because disclosure is “likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester” and Innovation Law Lab does
not seek the Placement Guidelines for a commercial purpose. 5 U.S.C. § 552(a)(4)(A)(iii).

A. Disclosure of the Information Is in the Public Interest

The Placement Guidelines will provide important, nonpublic information about ICE’s
operations and activities for determining the placement of individuals in its custody at detention
facilities. This information is also directly pertinent to the procedural aspects governing the
placement of individuals at Torrance County Detention Facility (“TCDF”) in Estancia, New
Mexico. TCDF, which is owned and operated by CoreCivic, detains individuals in ICE custody
pursuant to an Intergovernmental Services Agreement (“IGSA”) that ICE has signed with
Torrance County. It has come to Innovation Law Lab’s attention that individuals detained at
TCDF face poor conditions and treatment, including prolonged use of solitary confinement,
insufficient food and water, and lack of adequate medical care. Despite repeated advocacy on
behalf of affected individuals, Innovation Law Lab understands that these substandard conditions
persist as of the date of this letter.’ ICE is continuing to both (1) place individuals in its custody
at TCDF and (2) transfer them into or out of TCDF using a publicly undisclosed screening and
placement process.

The requested documents will, therefore, be meaningfully informative about the
government’s policies and practices with respect to placement and transfer and will contribute
significantly to public understanding of how individuals in ICE custody are being selected for
placement and transfer in or out of TCDF, as well as other detention facilities. Moreover, the
requested records are of immense public interest, as shown by public concern that detained
individuals are being screened, placed, and transferred in immigration detention facilities
through the use of opaque policies and procedures.®

5 See, e.g., Letter to DHS from Innovation Law Lab, New Mexico Immigrant Law Center, Las Americas Immigrant
Advocacy Center, & Santa Fe Dreamers Project, “Re: Relief from Torturous Conditions and Rights Violations at
Torrance County Detention Facility” (Feb 24, 2023), available at
https://innovationlawlab.org/media/TCDF_Letter-and-Report 02.24.23.pdf; Letter to DHS from Innovation Law
Lab, New Mexico Immigrant Law Center, Las Americas Immigrant Advocacy Center, & Santa Fe Dreamers
Project, “Re: Re: Relief from Torturous Conditions and Rights Violations at Torrance County Detention Facility”
(Mar. 20, 2023), available at https://innovationlawlab.org/media/TCDF_Second-Letter-and-Reports_03.20.23.pdf.

¢ See, e.g., Sharita Gruberg, “ICE’s Rejection of Its Own Rules Is Placing LGBT Immigrants at Severe Risk of
Sexual Abuse,” Ctr. for Am. Progress (May 30, 2018), available at https://www.americanprogress.org/article/ices-
rejection-rules-placing-lgbt-immigrants-severe-risk-sexual-abuse/ (noting that “[e]xcept for the transgender pod at
Cibola, ICE has not provided information about whether ICE detained transgender women with other women, with
men, or in isolation in these facilities[]”); Eunice Hyunhye Cho, “ICE’s Lack of Transparency About COVID-19 in
Detention Will Cost Lives,” ACLU (May 22, 2020), available at https://www.aclu.org/news/immigrants-rights/ices-
lack-of-transparency-about-covid-19-in-detention-will-cost-lives (“Even before the COVID-19 pandemic,
Immigration and Customs Enforcement’s (ICE) detention system was marked by its lack of transparency,
accountability, and oversight.”); Lisa Riordan Seville & Hannah Rappleye, “ICE keeps transferring detainees around
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As evidenced by its active advocacy and public reporting, Innovation Law Lab has
substantial expertise and experience regarding the treatment of individuals in ICE custody at
TCDF, and has the capacity, intent, and demonstrated ability to effectively disseminate the
information it receives to the public free of charge.’

Law Lab is a 501(c)(3) nonprofit organization that harnesses the power of technology,
law, and activism to advance immigrant and refugee justice. Law Lab has vast experience
providing pro bono legal services to asylum-seeking immigrants in detention, including
establishing pro bono projects in Artesia, New Mexico, and Dilley, Texas, to provide
representation for immigrant families in detention. Through its Anti-carceral Legal Organizing
program, Law Lab works to win release, provide support, and facilitate legal representation for
persons in ICE custody at detention facilities including TCDF.

Law Lab has been serving people detained in ICE custody at TCDF since August 2019.
Since April 2023, Law Lab has conducted over 460 referrals for individuals at TCDF, and of
those referrals Law Lab has provided legal services to more than 100 individuals at TCDF. In
addition to pro bono legal representation and advocacy, Law Lab, along with partner
organizations, provides a legal orientation hotline via telephone as well as in-person group legal
orientation sessions for individuals detained in TCDF, the expenditures and resources for which
are assumed in their entirety by Law Lab and its partners. Law Lab also engages regularly in
advocacy related to conditions faced by individuals detained at TCDF, including recent advocacy
with CRCL regarding egregious conditions of confinement and due process violations.

Law Lab disseminates information about immigration law and policy in numerous
different media and forums for use in educating the public. For example, Law Lab publishes in-
depth reports of critical interest that are disseminated to a wide public audience, including
reports focusing on conditions and access to legal rights in immigrant detention. Law Lab uses
innovative social media strategies to inform the public about immigration law and policy. The
organization publishes periodic e-mail updates, long- and short-form videos, and other content
systems to widely share information and analysis. Law Lab’s website, innovationlawlab.org, is
intended to share information and educate the public. This website is visited by many members
of the public, elected officials, and individuals impacted by immigration law and policy. Law

the country, leading to COVID-19 outbreaks,” NBC News (May 31, 2020), available at
https://www.nbecnews.com/politics/immigration/ice-keeps-transferring-detainees-around-country-leading-covid-19-
outbreaks-n1212856 (“ICE declined to provide information on how many transfers have occurred throughout the
pandemic. . . . Individual detainees are often moved several times prior to deportation.”).

7 See, e.g., Innovation Law Lab, “In New Report, Asylum Seekers Describe Sleep Deprivation, Torture Rooms,
Rigged Deportation Process and Yet Another Attempted Suicide at Notorious Torrance County Detention Facility”
(Feb. 15, 2023), available at https://innovationlawlab.org/press-releases/new-report-tedf-feb-2023/; Innovation Law
Lab, “New Mexico Groups Call On DHS to Provide Asylum Seekers Relief From Torturous Conditions, Investigate
Retaliation and Abuse at Torrance County Detention Facility” (Mar. 1, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-call-on-dhs-to-provide-relief-from-torturous-
conditions-torrance/; Innovation Law Lab, “New Mexico Groups Send 2nd Demand Letter after DHS Fails to
Provide Asylum Seekers Relief, Investigate Retaliation and Abuse at Torrance,” (Mar. 21, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-send-2nd-demand-letter-after-dhs-fails-to-provide-
asylum-seekers-relief-investigate-retaliation-and-abuse-at-torrance/.

4
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Lab regularly issues press statements and other media alerts to an extensive list of local, regional,
and national media outlets. Law Lab maintains regular contact with a broad set of reporters who
cover immigration law and policy.®

Law Lab also does direct advocacy to elected officials at the local, state, and federal
level. Law Lab intends to widely disseminate the requested information to the public through its
website, e-newsletter, and other forums.

B. Disclosure of the Information Is Not Primarily in the Commercial Interests of the
Requester

Law Lab is a 501(c)(3) non-profit organization. As detailed above, Law Lab seeks the
requested records for the purposes of disseminating relevant information to the public. Law Lab
does not have a commercial interest in the requested records.

Accordingly, we request that all fees associated with this FOIA request be waived
because Innovation Law Lab is entitled to a public interest fee waiver. If, however, a waiver is
not granted, please contact Tess Hellgren at 352-559-0897 or tess@innovationlawlab.org to
advise us of the amount of any anticipated or estimated search, review, and duplication charges
in excess of $25.00 before you conduct these activities.

skeksk

We look forward to a response within 20 business days of the agency’s receipt of this request as
provided by 5 U.S.C. § 552(a)(6)(A)(1). If you have any questions regarding this request or need
any additional information, please contact Tess Hellgren at 352-559-0897 or
tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

A il ?Mfwj

Tess Hellgren Rachel Landry |

Director of Legal Advocacy Harvard Law Review Fellow

8 See, e.g., Rafael Bernal, “Suicide attempts highlight mental health concerns in immigrant detention,” The Hill
(Mar. 3, 2023), available at https://thehill.com/latino/3881755-suicide-attempts-highlight-mental-health-concerns-in-
immigrant-detention/ (citing Law Lab report); Maria Inés Taracena, “The Dark Truth of Biden’s Immigration
Policy,” The New Republic (Apr. 12, 2023), available at https://newrepublic.com/article/171665/biden-immigration-
policy-dark-truth (quoting Law Lab advocates); Megan Gleason, “Immigration detention system isn’t as beneficial
for local economies as some think, new report says,” Source NM (July 14, 2023), available at
https://sourcenm.com/2023/07/14/immigrant-detention-system-isnt-as-beneficial-for-local-economies-as-some-
think-new-report-says/ (citing Law Lab report and quoting Law Lab advocate).

5
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March 25, 2024

U.S. Immigration and Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, DC 20536-5009

Submitted via Online Records Portal

RE: Freedom of Information Act Request — Placement Guidelines & Intake Forms
FEE WAIVER REQUESTED

To Whom It May Concern:

We, Innovation Law Lab (“Law Lab”), submit this request pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552 et seq. seeking the following records that have been
prepared, modified, received, transmitted, collected, and/or maintained by the U.S. Immigration
and Customs Enforcement (“ICE”):

1. Any and all operative versions, as of the date of this request, of manuals, memoranda,
and trainings covering guidelines for the initial processing of adult individuals in ICE
custody, their initial placement at a particular detention facility, and any subsequent
transfer to another ICE detention facility (collectively, “Placement Guidelines”).!

2. Any and all operative versions, as of the date of this request, of intake forms related to
the initial processing of adult individuals in ICE custody, their initial placement at an ICE
detention facility, and their subsequent transfer to other ICE detention facilities, such as
and including questionnaire guides and case action worksheets (collectively, “Intake
Forms”).?

Pursuant to 5 U.S.C. § 552(a)(2), Law Lab requests that ICE proactively disclose the
above-described Placement Guidelines to the public by making them available in the electronic
reading room. The operative versions of the Placement Guidelines fall squarely within the
parameters and intent of the proactive disclosure requirements of FOIA. See 5 U.S.C. §

! See, e.g., Memorandum from Thomas Homan, Exec. Assoc. Dir., Immigr. & Customs and Enforcement, “Further
Guidance Regarding the Care of Transgender Detainees,” (June 19, 2015), available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf;
Memorandum from Anthony S. Tangeman, Dir., Off. of Det. & Removal, Immigr. & Customs Enforcement,
“Placement of Unaccompanied Alien Children” (Feb. 24, 2004), available at
https://www.ice.gov/doclib/foia/dro_policy memos/placementofunaccompaniedchildrenfeb242004.pdf (hereinafter,
“Feb. 2004 Placement of Unaccompanied Children Memo”).

2 See, e.g., Feb. 2004 Placement of Unaccompanied Children Memo, supra note 1 at 4-5 (containing an “Initial
Placement Questionnaire Guide”); see also Memorandum from Anthony S. Tangeman, Dir., Off. of Det. & Removal,
Immigr. & Customs and Enforcement, “Placement of Unaccompanied Alien Children,” 3—4 (Sept. 15, 2003),
available at http://www.ice.gov/doclib/foia/dro_policy memos/placementofunaccompaniedchildrensep152003.pdf
(containing a “Juvenile Case Action Worksheet”).
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552(a)(2). The proactive disclosure requirement is motivated by the need “to afford the private
citizen the essential information to enable [them] to deal effectively and knowledgably with the
Federal agencies.”” Attorney General Merrick Garland has also emphasized that proactive
agency disclosure of information is fundamental to the faithful application of the FOIA.*

Documents subject to 5 U.S.C. § 552(a)(2) must be “automatically available for public
inspection.” Jordan v. U.S. Depot of Justice, 591 F.2d 753, 756 (D.C. Cir. 1978). The Placement
Guidelines fall squarely into at least two categories requiring proactive disclosure: (1)
“statements of policy and interpretations which have been adopted by the agency and are not
published in the federal register” and (2) “administrative staff manuals and instructions to staff
that affect a member of the public.” See 5 U.S.C. § 552(a)(2)(B), (C). The Placement Guidelines
sought here are agency adopted statements of policy and interpretations not published in the
federal register. See 5 U.S.C. § 552(a)(2)(B). Any staff manuals and instructions included in the
Placement Guidelines also affect members of the public, including American citizens concerned
with the rights of immigrants; advocates and legal representatives for individuals in immigration
detention; the family and friends of detained individuals, and residents of communities
surrounding ICE detention facilities. See 5 U.S.C. § 552(a)(2)(C). The proactive disclosure of the
Placement Guidelines would empower advocacy groups and legal service providers to ensure fair
and adequate treatment of adult individuals in ICE custody, increase public trust in government
operations, and foster public awareness and engagement. Indeed, ICE has already publicly
disclosed memoranda relating specifically to the placement of transgender individuals and
unaccompanied minors held in ICE custody.® The same principles of proactive disclosure apply
to the full scope of the Placement Guidelines described above.

If it is your position that responsive records exist but that certain records or portions
thereof are exempt from disclosure, please identify the records that are being withheld and state
the specific FOIA exemption claimed as to each record or portion thereof being withheld. Law
Lab expects the release of all segregable portions of otherwise exempt records. In addition,
please note that Law Lab seeks each record in its entirety. Accordingly, please provide all
nonexempt portions of the requested records as “non-responsive,” “out of scope,” or the like.

Law Lab requests that responsive records be provided in electronic form wherever
possible. For hard copies of the requested records, please furnish the records to: PO Box 40204,
Portland, OR 97240.

3 Off. of Info. Pol’y, U.S. Dep’t of Just., “Proactive Disclosure of Non-Exempt Agency Information:

Making Information Available Without the Need to File a FOIA Request” (last updated Oct. 26, 2022), available at
https://www.]justice.gov/oip/oip-guidance/proactive_disclosure of non-exempt information.

4 See Off. of Pub. Affs., U.S. Dep’t of Just., Press Release, “Attorney General Merrick B. Garland Issues New FOIA
Guidelines to Favor Disclosure and Transparency” (Mar. 15, 2022), available at
https://www.]justice.gov/opa/pr/attorney-general-merrick-b-garland-issues-new-foia-guidelines-favor-disclosure-and.
5 See supra note 1.
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Request for Fee Waiver

Law Lab requests that all fees associated with this FOIA request be waived in accordance
with 5 U.S.C. § 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k) because disclosure is “likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester” and Innovation Law Lab does
not seek the Placement Guidelines or intake forms for a commercial purpose. 5 U.S.C. §
552(a)(4)(A)(iii).

A. Disclosure of the Information Is in the Public Interest

The Placement Guidelines and Intake Forms will provide important, nonpublic
information about ICE’s operations and activities for determining the placement of individuals in
its custody at detention facilities. This information is also directly pertinent to the procedural
aspects governing the placement of individuals at Torrance County Detention Facility (“TCDF”)
in Estancia, New Mexico. TCDF, which is owned and operated by CoreCivic, detains individuals
in ICE custody pursuant to an Intergovernmental Services Agreement (“IGSA”) that ICE has
signed with Torrance County. It has come to Innovation Law Lab’s attention that individuals
detained at TCDF face poor conditions and treatment, including prolonged use of solitary
confinement, insufficient food and water, and lack of adequate medical care. Despite repeated
advocacy on behalf of affected individuals, Innovation Law Lab understands that these
substandard conditions persist as of the date of this letter. ICE is continuing to both (1) place
individuals in its custody at TCDF and (2) transfer them into or out of TCDF using a publicly
undisclosed screening and placement process.

The requested documents will, therefore, be meaningfully informative about the
government’s policies and practices with respect to placement and transfer and will contribute
significantly to public understanding of how individuals in ICE custody are being selected for
placement and transfer in or out of TCDF, as well as other detention facilities. Moreover, the
requested records are of immense public interest, as shown by public concern that detained
individuals are being screened, placed, and transferred in immigration detention facilities
through the use of opaque policies and procedures.’

6 See, e.g., Letter to DHS from Innovation Law Lab, New Mexico Immigrant Law Center, Las Americas Immigrant
Advocacy Center, & Santa Fe Dreamers Project, “Re: Relief from Torturous Conditions and Rights Violations at
Torrance County Detention Facility” (Feb 24, 2023), available at
https://innovationlawlab.org/media/TCDF_Letter-and-Report 02.24.23.pdf; Letter to DHS from Innovation Law
Lab, New Mexico Immigrant Law Center, Las Americas Immigrant Advocacy Center, & Santa Fe Dreamers
Project, “Re: Re: Relief from Torturous Conditions and Rights Violations at Torrance County Detention Facility”
(Mar. 20, 2023), available at https://innovationlawlab.org/media/TCDF_Second-Letter-and-Reports_03.20.23.pdf.
7 See, e.g., Sharita Gruberg, “ICE’s Rejection of Its Own Rules Is Placing LGBT Immigrants at Severe Risk of
Sexual Abuse,” Ctr. for Am. Progress (May 30, 2018), available at https://www.americanprogress.org/article/ices-
rejection-rules-placing-lgbt-immigrants-severe-risk-sexual-abuse/ (noting that “[e]xcept for the transgender pod at
Cibola, ICE has not provided information about whether ICE detained transgender women with other women, with
men, or in isolation in these facilities[]”); Eunice Hyunhye Cho, “ICE’s Lack of Transparency About COVID-19 in
Detention Will Cost Lives,” ACLU (May 22, 2020), available at https://www.aclu.org/news/immigrants-rights/ices-
lack-of-transparency-about-covid-19-in-detention-will-cost-lives (“Even before the COVID-19 pandemic,
Immigration and Customs Enforcement’s (ICE) detention system was marked by its lack of transparency,
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As evidenced by its active advocacy and public reporting, Innovation Law Lab has
substantial expertise and experience regarding the treatment of individuals in ICE custody at
TCDF, and has the capacity, intent, and demonstrated ability to effectively disseminate the
information it receives to the public free of charge.®

Law Lab is a 501(c)(3) nonprofit organization that harnesses the power of technology,
law, and activism to advance immigrant and refugee justice. Law Lab has vast experience
providing pro bono legal services to asylum-seeking immigrants in detention, including
establishing pro bono projects in Artesia, New Mexico, and Dilley, Texas, to provide
representation for immigrant families in detention. Through its Anti-carceral Legal Organizing
program, Law Lab works to win release, provide support, and facilitate legal representation for
persons in ICE custody at detention facilities including TCDF.

Law Lab has been serving people detained in ICE custody at TCDF since August 2019.
Since April 2023, Law Lab has conducted over 460 referrals for individuals at TCDF, and of
those referrals Law Lab has provided legal services to more than 100 individuals at TCDF. In
addition to pro bono legal representation and advocacy, Law Lab, along with partner
organizations, provides a legal orientation hotline via telephone as well as in-person group legal
orientation sessions for individuals detained in TCDF, the expenditures and resources for which
are assumed in their entirety by Law Lab and its partners. Law Lab also engages regularly in
advocacy related to conditions faced by individuals detained at TCDF, including recent advocacy
with CRCL regarding egregious conditions of confinement and due process violations.

Law Lab disseminates information about immigration law and policy in numerous
different media and forums for use in educating the public. For example, Law Lab publishes in-
depth reports of critical interest that are disseminated to a wide public audience, including
reports focusing on conditions and access to legal rights in immigrant detention. Law Lab uses
innovative social media strategies to inform the public about immigration law and policy. The
organization publishes periodic e-mail updates, long- and short-form videos, and other content
systems to widely share information and analysis. Law Lab’s website, innovationlawlab.org, is
intended to share information and educate the public. This website is visited by many members
of the public, elected officials, and individuals impacted by immigration law and policy. Law

accountability, and oversight.”); Lisa Riordan Seville & Hannah Rappleye, “ICE keeps transferring detainees around
the country, leading to COVID-19 outbreaks,” NBC News (May 31, 2020), available at
https://www.nbecnews.com/politics/immigration/ice-keeps-transferring-detainees-around-country-leading-covid-19-
outbreaks-n1212856 (“ICE declined to provide information on how many transfers have occurred throughout the
pandemic. . . . Individual detainees are often moved several times prior to deportation.”).

8 See, e.g., Innovation Law Lab, “In New Report, Asylum Seekers Describe Sleep Deprivation, Torture Rooms,
Rigged Deportation Process and Yet Another Attempted Suicide at Notorious Torrance County Detention Facility”
(Feb. 15, 2023), available at https://innovationlawlab.org/press-releases/new-report-tedf-feb-2023/; Innovation Law
Lab, “New Mexico Groups Call On DHS to Provide Asylum Seekers Relief From Torturous Conditions, Investigate
Retaliation and Abuse at Torrance County Detention Facility” (Mar. 1, 2023),

available at https://innovationlawlab.org/press-releases/new-mexico-groups-call-on-dhs-to-provide-relief-from-
torturous-conditions-torrance/; Innovation Law Lab, “New Mexico Groups Send 2nd Demand Letter after DHS
Fails to Provide Asylum Seekers Relief, Investigate Retaliation and Abuse at Torrance,” (Mar. 21, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-send-2nd-demand-letter-after-dhs-fails-to-provide-
asylum-seekers-relief-investigate-retaliation-and-abuse-at-torrance/.

4
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Lab regularly issues press statements and other media alerts to an extensive list of local, regional,
and national media outlets. Law Lab maintains regular contact with a broad set of reporters who
cover immigration law and policy.’

Law Lab also does direct advocacy to elected officials at the local, state, and federal
level. Law Lab intends to widely disseminate the requested information to the public through its
website, e-newsletter, and other forums.

B. Disclosure of the Information Is Not Primarily in the Commercial Interests of the
Requester

Law Lab is a 501(c)(3) non-profit organization. As detailed above, Law Lab seeks the
requested records for the purposes of disseminating relevant information to the public. Law Lab
does not have a commercial interest in the requested records.

Accordingly, we request that all fees associated with this FOIA request be waived
because Innovation Law Lab is entitled to a public interest fee waiver. If, however, a waiver is
not granted, please contact Tess Hellgren at 352-559-0897 or tess@innovationlawlab.org to
advise us of the amount of any anticipated or estimated search, review, and duplication charges
in excess of $25.00 before you conduct these activities.

skeksk

We look forward to a response within 20 business days of the agency’s receipt of this request as
provided by 5 U.S.C. § 552(a)(6)(A)(i). If you have any questions regarding this request or need
any additional information, please contact Tess Hellgren at 352-559-0897 or
tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

Tess Hellgren Rachel Landry Jessicd Gillespie
Director of Legal Advocacy Harvard Law Review Fellow Spring Law Clerk

® See, e.g., Rafael Bernal, “Suicide attempts highlight mental health concerns in immigrant detention,” The Hill
(Mar. 3, 2023), available at https://thehill.com/latino/3881755-suicide-attempts-highlight-mental-health-concerns-in-
immigrant-detention/ (citing Law Lab report); Maria Inés Taracena, “The Dark Truth of Biden’s Immigration
Policy,” The New Republic (Apr. 12, 2023), available at https://newrepublic.com/article/171665/biden-immigration-
policy-dark-truth (quoting Law Lab advocates); Megan Gleason, “Immigration detention system isn’t as beneficial
for local economies as some think, new report says,” Source NM (July 14, 2023), available at
https://sourcenm.com/2023/07/14/immigrant-detention-system-isnt-as-beneficial-for-local-economies-as-some-
think-new-report-says/ (citing Law Lab report and quoting Law Lab advocate).

5
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M Gma i| Tess Hellgren <tess@innovationlawlab.org>

ICE FOIA Case Number 2024-ICFO-26655

ice-foia@ice.dhs.gov <noreply@securerelease.us> Tue, Jun 11, 2024 at 8:06 PM
Reply-To: ice-foia@ice.dhs.gov
To: tess@innovationlawlab.org

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2024-ICFO-26655
Dear Requester:

This letter is the final response to your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs
Enforcement (ICE), dated 3/25/2024. You have requested records pertaining to manuals, memoranda, forms,
questionnaires, guides, and worksheets regarding the intake of adult subjects in ICE custody and regional guidance
for the El Paso Field Office.

ICE has considered your request under both the FOIA, 5 U.S.C. § 552, and the Privacy Act, 5 U.S.C. § 552a.
Information about an individual that is maintained in a Privacy Act system of records may be accessed by that
individual unless the agency has exempted the system of records from the access provisions of the Privacy Act.

ICE has conducted a search of the ICE Office of Enforcement and Removal Operations (ERO) for records responsive
to your request and no records responsive to your request were found.

For your information, Congress excluded three discrete categories of law enforcement and national security records
from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006 & Supp. IV (2010). This response is limited to those
records that are subject to the requirements of the FOIA. This is a standard notification that is given to all our
requesters and should not be taken as an indication that excluded records do, or do not, exist.

While an adequate search was conducted, you have the right to appeal this determination that no records exist within
the above mentioned ICE office(s). Should you wish to do so, you must send your appeal and a copy of the original
response letter, within 90 days of the date of the letter following the procedures outlined in the DHS FOIA regulations
at6 C.F.R. Part 5 § 5.8. You may submit your appeal electronically at GILDFOIAAppeals@ice.dhs.gov or via regular
mail to:

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor

U.S. Department of Homeland Security

500 12th Street, S.W., Mail Stop 5900
Washington, D.C. 20536-5900

Your envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS regulations are available at
www.dhs.gov/foia.

Provisions of FOIA allow DHS to charge for processing fees, up to $25, unless you seek a waiver of fees. In this
instance, because the cost is below the $25 minimum, there is no charge.

If you have any questions please contact FOIA Public Liaison Daniel Edgington at (866) 633-1182 or 500 12th St., SW
Stop 5009 Washington, DC 20536-5009 and refer to your tracking number. Additionally, you have a right to right to
seek dispute resolution services from the Office of Government Information Services (OGIS) which mediates disputes
between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting
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access to your own records (which is considered a Privacy Act request), you should know that OGIS does not have
the authority to handle requests made under the Privacy Act of 1974. You may contact OGIS as follows: Office of
Government Information Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS, College
Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448.

Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009
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INNOVATIEN

LAW LAB

September 6, 2024

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor
Government Information Law Division

500 12th Street SW, Stop 5900

Washington, DC 20536-5900

Via Priority Mail and E-mail

RE: Freedom of Information Act Appeal — FOIA Request 2024-ICFO-26655 (Request for
ICE Placement Guidelines)

To Whom It May Concern:

This letter constitutes a timely filed administrative appeal under the Freedom of Information Act
(FOIA). On March 25, 2024, Innovation Law Lab submitted a request under 5 U.S.C. § 552
requesting manuals and memoranda regarding both national U.S. Immigration and Customs
Enforcement (ICE) guidelines and regional guidelines in the El Paso Field Office for the initial
booking, and subsequent transfer, of individuals in ICE’s custody. On March 27, 2024, ICE
assigned the request number 2024-ICFO-26655 and requested additional information clarifying
the request. On April 18, 2024, Innovation Law Lab submitted a clarified request. On April 25,
2024, ICE requested further clarification. On May 2, 2024, Innovation Law Lab again submitted
a clarified request (hereinafter, “Revised Request”). See Exhibit A. On May 29, 2024, ICE
acknowledged receipt of the Revised Request. On June 11, 2024, the ICE FOIA Office notified
Innovation Law Lab that “no records responsive to your request were found.” See Exhibit B.

Innovation Law Lab hereby appeals ICE’s final response to our FOIA request on the grounds that
ICE failed to conduct an adequate search for responsive records and did not cite to any relevant
exceptions to justify its failure to produce any documents.
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1. ICE’s Search for Responsive Records Was Inadequate.

An agency has a duty to construe FOIA requests liberally when searching for responsive records.
Nation Mag., Washington Bureau v. U.S. Customs Serv., 71 F.3d 885, 890 (D.C. Cir. 1995). Rather
than looking at the “fruits of the search,” the adequacy of a search is based on the methodology
used by the agency, specifically the locations searched and whether such records had previously
been shared. Montgomery v. Internal Revenue Serv., 514 F. Supp. 3d 125, 133 (D.D.C. 2021). A
standard of reasonableness governs these inquiries and depends on the facts of each case. Steinberg
v. U.S. Dep’t. of Justice, 23 F.3d 548, 551 (D.C. Cir. 1994) (citing Weisberg v. U.S. Dep’t. of
Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)).

a. ICE Failed to Conduct an Adequate Search Because It Did Not Search
Records in the Custody of All Relevant Offices, Including the El Paso Field
Office.

An adequate FOIA search involves searching all record systems “likely to produce responsive
documents,” not only ones considered most likely to produce responsive documents. Hallv. C.I.A.,
881 F. Supp. 2d 38, 58 (D.D.C. 2012) (quoting Oglesby v. U.S. Dept. of Army, 920 F.2d 57, 68
(D.C. Cir. 1990)). An agency’s failure to search particular offices or files can generate doubt as to
the adequacy of a search. See Montgomery, 514 F. Supp. 3d at 133; see also Powell v. Internal
Revenue Serv., 280 F. Supp. 3d 155, 162 (D.D.C. 2017) (requiring “that all locations likely to
contain responsive records were searched”).

Here, ICE’s search is inadequate because the agency did not search all appropriate record systems.
As stated in its response letter, ICE only searched for records from its Office of Enforcement and
Removal Operations (ERO). See Exhibit B (“ICE has conducted a search of [ERO] for records
responsive to your request and no records were found.”). Innovation Law Lab’s request, however,
explicitly requested (1) national records from ICE, “including” from — but in no way limited to —
ERO and (2) regional records from the El Paso Field Office. In Krikorian v. Dep’t. of State, the
Court of Appeals for the District of Columbia found it significant that the Department of State did
not search the offices expressly named in 7he Department of State Bulletin article whose contents
were at the center of the FOIA request. 984 F.2d 461, 468-69 (D.C. Cir. 1993). So too here. At
minimum, ICE’s failure to search the El Paso Field Office, expressly named in the FOIA Request
for Placement Guidelines, indicates that it did not fulfill its duty to conduct an adequate search.
See Exhibit A. Furthermore, ERO was only one illustrative sub-office named in the request as a
potential custodian with relevant records, and there is no indication that ICE searched other
potentially relevant sub-offices of the agency. See Council on Am.-Islamic Rels.-Washington v.
U.S. Customs & Border Prot., 492 F. Supp. 3d 1158, 1164-65 (W.D. Wash. 2020) (determining
that CBP’s search was inadequate because it searched only one component office and the emails
of three managers).
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b. ICE’s Search Is Also Inadequate Because It Failed Even to Produce Records
Already Identified by Innovation Law Lab.

A search can also be considered deficient when requesters identify records that should have been
produced but which the agency failed to provide. While the absence of records identified by
requesters does not necessarily render a search inadequate, overlooked materials may indicate an
inadequate search when the record is viewed as a whole. Council on Am-Islamic Rels., 492 F. Supp.
3d at 1164. An agency is not required to speculate about potential leads, but it also cannot ignore
apparent leads. Kowalczyk v. U.S. Dep’t. of Justice, 73 F.3d 386, 389 (D.C. Cir. 1996).

ICE conducted an inadequate search in response to Innovation Law Lab’s request, as evidenced
by its purported failure to locate a single responsive document despite Innovation Law Lab’s
identification of multiple such documents in its request. See Exhibit A at 1 n. 1 (identifying
responsive materials speaking to the placement of transgender detainees and unaccompanied
minors). The existence of ICE’s Policy 11022.1 on detainee transfers further indicates that ICE
overlooked materials. See ICE, Policy 11022.1, Detainee Transfers (Jan. 4, 2012), available at
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf. At minimum, in

response to Innovation Law Lab’s request, ICE should have produced these documents or, if
updated, their current operative versions. ICE’s failure to produce any responsive document
indicates a failure to pursue any of the leads Innovation Law Lab provided to them.

2. The Records Sought in Innovation Law Lab’s Request Are Not Excluded Under 5
U.S.C. § 552(¢c).

Under 5 U.S.C. § 552(c), agencies may exclude from the requirements of FOIA a specific set of
records related to investigations or proceedings involved in a possible violation of criminal law.
Records are only exempt under § 552(c) if there is “reason to believe that (i) the subject of the
investigation or proceeding is not aware of [the investigation or proceeding’s] pendency, and (ii)
disclosure of the existence of the records could reasonably be expected to interfere with
enforcement proceedings.” 5 U.S.C. § 552(c)(1). In ICE’s final decision, it stated:

Congress excluded three discrete categories of law enforcement and national
security records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006
& Supp. IV (2010). This response is limited to those records that are subject to the
requirements of the FOIA. This is a standard notification that is given to all our
requesters and should not be taken as an indication that excluded records do, or do
not, exist.

Exhibit B.
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However, no requested records under the FOIA Request for Placement Guidelines would
reasonably fall within the cited exemptions of § 552(c). Records regarding placements for
individuals in ICE custody should fall outside of this category of excluded records, as ICE has
given no indication that their disclosure could reasonably be expected to interfere with law
enforcement proceedings. Given the absence of any explanation or any additional exemptions in
ICE’s final decision, no legal reason exists for ICE’s failure to produce any responsive record.

We await a response within 20 business days after ICE’s receipt of this administrative appeal, as
provided by law. See 5 U.S.C. § 552(a)(6)(A)(ii). If you have any questions regarding this request
or need any additional information, please contact Tess Hellgren at 352-559-0897 or
tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,
INNOVATION LAW LAB

“q N Je
Tess Hellgren Rachel Landry Tiffany Wang
Director of Legal Advocacy Staff Attorney Legal Fellow
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Office of the Principal Legal Advisor

U.S. Department of Homeland Security
500 12th Street, SW
Washington, D.C. 20536

2, U.S. Immigration
).) and Customs
%/ Enforcement

October 10, 2024

Tess Hellgren
PO Box 40204
Portland, Oregon 97204

RE: 2024-1CAP-00320; 2024-ICFO-26655
Dear Ms. Hellgren:

This is in response to your letter dated September 6, 2024, received on September 15,
2024, appealing the U.S. Immigration and Customs Enforcement’s (ICE) Freedom of
Information Act (FOIA) Office’s response to your FOIA request dated March 25, 2024, seeking
the following records:

1) Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning national guidelines for how ICE, including Enforcement and
Removal Operations (“ERO”) and the Removal Management Division (“RMD”),
determines which ICE facility (a) to initially book and (b) subsequently transfer an
individual in its custody into, including any accompanying intake forms,
questionnaire guides, and/or case action worksheets.

2) Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning regional guidelines for how the El Paso Field Office
determines which ICE facility within its area of responsibility (a) to initially book and
(b) subsequently transfer an individual in its custody into (requests 1 and 2
collectively, “Placement Guidelines”), including any accompanying intake forms,
questionnaire guides, and/or case action worksheets.

By letter dated June 11, 2024, the ICE FOIA Office advised you that ICE has conducted a
search of the ICE ERO for records responsive to your request and no responsive records were

found. In your most recent correspondence, you appealed the adequacy of the search conducted
by ICE.

With respect to the adequacy of ICE’s search, after a complete review of the
administrative record, ICE has determined that new search(es) or, modifications to the existing
search(es), could be made. We are therefore remanding your appeal to the ICE FOIA Office for
processing and re-tasking to the appropriate agency/office(s) to obtain any responsive
documents. The ICE FOIA Office will respond directly to you.

www.ice.gov
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Tess Hellgren
Page 2

Should you have any questions regarding this appeal decision, please contact ICE at ice-
foia@dhs.gov. In the subject line of the email please include the word “appeal,” your appeal
number, which is 2024-ICAP-00320, and the FOIA case number, which is 2024-ICFO-26655.

Sincerely,

/s/ yma/% SHomas

for Sara Jazayeri
Chief
Government Information Law Division
ICE Office of the Principal Legal Advisor
U.S. Department of Homeland Security

cc: The ICE FOIA Office

www.ice.gov
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—————————— Forwarded message ---------

From: ice-foia@ice.dhs.gov <noreply@securerelease.us>
Date: Wed, Mar 27, 2024 at 2:13PM

Subject: ICE FOIA 2024-ICFO-26655 (Need More Information)
To: <tess@innovationlawlab.org>

03/27/2024

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2024-ICF0-26655
Dear Requester:

This acknowledges receipt of your 3/25/2024, Freedom of Information Act (FOIA) request to U.S. Immigration and Customs
Enforcement (ICE), for records pertaining to manuals, memoranda, forms and training regarding the intake of adult
subjects in ICE custody. Your request was received in this office on 3/25/2024.

After careful review of your FOIA request, we determined that your request is 1) too broad in scope, 2) did not
specifically identify the records which you are seeking, or 3) only posed questions to the agency. Records must be
described in reasonably sufficient detail to enable government employees who are familiar with the subject area to
locate records without placing an unreasonable burden upon the agency. For this reason, §5.3(b) of the DHS regulations,
6 C.F.R. Part 5, require that you describe the records you are seeking with as much information as possible to ensure
that our search can locate them with a reasonable amount of effort. Whenever possible, a request should include
specific information about each record sought, such as the date, title or name, author, recipients, and subject matter
of the records, if known, or the ICE program office you believe created and/or controls the record. The FOIA does not
require an agency to create new records, answer questions posed by requesters, or attempt to interpret a request that
does not identify specific records. Please provide the date range you would like searched (start date and end date).

Please resubmit your request containing a reasonable description of the records you are seeking. Upon receipt of a
perfected request, you will be advised as to the status of your request.

If we do not hear from you within 3@ days from the date of this letter, we will assume you are no longer interested in
this FOIA request, and the case will be administratively closed. Please be advised that this action is not a denial of
your request and will not preclude you from filing other requests in the future. If you have any questions please
contact FOIA Public Liaison Daniel Edgington at (866) 633-1182 or the address above.

Your request has been assigned reference number 2024-ICF0-26655.

Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office
500 12th Street, S.W., Stop 5009
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Y. 0. Box 40204
INNOVATIGOGN Portland, OR 97240

L Aw L A B (503) 922-3042

www.innovationlawlab.org

U.S. Immigration and Customs Enforcement April 18, 2024

500 12th Street, SW, Stop 5009
Washington, DC 20536-5009
Submitted via Online Records Portal

RE: Freedom of Information Act Request 2024-ICFO-26655 (revised)
ICE Placement and Transfer Guidelines

FEE WAIVER REQUESTED

To Whom It May Concern:

We, Innovation Law Lab (“Law Lab”), submit this request pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552 ef seq. seeking the following records that have been
prepared, modified, received, transmitted, collected, and/or maintained by the U.S.
Immigration and Customs Enforcement (“ICE”):

1. Any and all operative versions, as of the date of this request, of manuals and memoranda
concerning national guidelines for how ICE, including Enforcement and Removal
Operations (“ERO”) and the Removal Management Division (“RMD”), determines
which ICE facility (a) to initially book and (b) subsequently transfer an individual in its
custody into, including any accompanying intake forms, questionnaire guides, and/or
case action worksheets.!

2. Any and all operative versions, as of the date of this request of manuals and memoranda
concerning regional guidelines for how the El Paso Field Office determines which ICE
facility within its area of responsibility (a) to initially book and (b) subsequently transfer
an individual in its custody into (requests 1 and 2 collectively, “Placement Guidelines”),
including any accompanying intake forms, questionnaire guides, and/or case action
worksheets.

Pursuant to 5 U.S.C. § 552(a)(2), Law Lab requests that ICE proactively disclose the
above-described Placement Guidelines to the public by making them available in the electronic

! See, e.g., Memorandum from Thomas Homan, Exec. Assoc. Dir., Immigr. & Customs and Enforcement, “Further
Guidance Regarding the Care of Transgender Detainees,” (June 19, 2015), available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf;
Memorandum from Anthony S. Tangeman, Dir., Off. of Det. & Removal, Immigr. & Customs Enforcement,
“Placement of Unaccompanied Alien Children” 4-5 (Feb. 24, 2004), available at
https://www.ice.gov/doclib/foia/dro_policy memos/placementofunaccompaniedchildrenfeb242004.pdf (containing
an “Initial Placement Questionnaire Guide”); Memorandum from Anthony S. Tangeman, Dir., Off. of Det. &
Removal, Immigr. & Customs and Enforcement, “Placement of Unaccompanied Alien Children,” 3—4 (Sept. 15,
2003), available at

http://www.ice.gov/doclib/foia/dro_policy memos/placementofunaccompaniedchildrensep152003.pdf (containing a
“Juvenile Case Action Worksheet”).
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reading room. The operative versions of the Placement Guidelines fall squarely within the
parameters and intent of the proactive disclosure requirements of FOIA. See 5 U.S.C. §
552(a)(2). The proactive disclosure requirement is motivated by the need “to afford the private
citizen the essential information to enable [them] to deal effectively and knowledgably with the
Federal agencies.”? Attorney General Merrick Garland has also emphasized that proactive
agency disclosure of information is fundamental to the faithful application of the FOIA.?

Documents subject to 5 U.S.C. § 552(a)(2) must be “automatically available for public
inspection.” Jordan v. U.S. Depot of Justice, 591 F.2d 753, 756 (D.C. Cir. 1978). The Placement
Guidelines fall squarely into at least two categories requiring proactive disclosure: (1)
“statements of policy and interpretations which have been adopted by the agency and are not
published in the federal register” and (2) “administrative staff manuals and instructions to staff
that affect a member of the public.” See 5 U.S.C. § 552(a)(2)(B), (C). The Placement Guidelines
sought here are agency adopted statements of policy and interpretations not published in the
federal register. See 5 U.S.C. § 552(a)(2)(B). Any staff manuals and instructions included in the
Placement Guidelines also affect members of the public, including American citizens concerned
with the rights of immigrants; advocates and legal representatives for individuals in immigration
detention; the family and friends of detained individuals, and residents of communities
surrounding ICE detention facilities. See 5 U.S.C. § 552(a)(2)(C). The proactive disclosure of the
Placement Guidelines would empower advocacy groups and legal service providers to ensure fair
and adequate treatment of adult individuals in ICE custody, increase public trust in government
operations, and foster public awareness and engagement. Indeed, ICE has already publicly
disclosed memoranda relating specifically to the placement of transgender individuals and
unaccompanied minors held in ICE custody.* The same principles of proactive disclosure apply
to the full scope of the Placement Guidelines described above.

If it is your position that responsive records exist but that certain records or portions
thereof are exempt from disclosure, please identify the records that are being withheld and state
the specific FOIA exemption claimed as to each record or portion thereof being withheld. Law
Lab expects the release of all segregable portions of otherwise exempt records. In addition,
please note that Law Lab seeks each record in its entirety. Accordingly, please provide all
nonexempt portions of the requested records as “non-responsive,” “out of scope,” or the like.

Law Lab requests that responsive records be provided in electronic form wherever
possible. For hard copies of the requested records, please furnish the records to: PO Box 40204,
Portland, OR 97240.

2 Off. of Info. Pol’y, U.S. Dep’t of Just., “Proactive Disclosure of Non-Exempt Agency Information:

Making Information Available Without the Need to File a FOIA Request” (last updated Oct. 26, 2022), available at
https://www.]justice.gov/oip/oip-guidance/proactive_disclosure of non-exempt information.

3 See Off. of Pub. Affs., U.S. Dep’t of Just., Press Release, “Attorney General Merrick B. Garland Issues New FOIA
Guidelines to Favor Disclosure and Transparency” (Mar. 15, 2022), available at
https://www.]justice.gov/opa/pr/attorney-general-merrick-b-garland-issues-new-foia-guidelines-favor-disclosure-and.
4 See supra note 1.
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Request for Fee Waiver

Law Lab requests that all fees associated with this FOIA request be waived in accordance
with 5 U.S.C. § 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k) because disclosure is “likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester” and Innovation Law Lab does
not seek the Placement Guidelines for a commercial purpose. 5 U.S.C. § 552(a)(4)(A)(iii).

A. Disclosure of the Information Is in the Public Interest

The Placement Guidelines will provide important, nonpublic information about ICE’s
operations and activities for determining the placement of individuals in its custody at detention
facilities. This information is also directly pertinent to the procedural aspects governing the
placement of individuals at Torrance County Detention Facility (“TCDF”) in Estancia, New
Mexico. TCDF, which is owned and operated by CoreCivic, detains individuals in ICE custody
pursuant to an Intergovernmental Services Agreement (“IGSA”) that ICE has signed with
Torrance County. It has come to Innovation Law Lab’s attention that individuals detained at
TCDF face poor conditions and treatment, including prolonged use of solitary confinement,
insufficient food and water, and lack of adequate medical care. Despite repeated advocacy on
behalf of affected individuals, Innovation Law Lab understands that these substandard conditions
persist as of the date of this letter.’ ICE is continuing to both (1) place individuals in its custody
at TCDF and (2) transfer them into or out of TCDF using a publicly undisclosed screening and
placement process.

The requested documents will, therefore, be meaningfully informative about the
government’s policies and practices with respect to placement and transfer and will contribute
significantly to public understanding of how individuals in ICE custody are being selected for
placement and transfer in or out of TCDF, as well as other detention facilities. Moreover, the
requested records are of immense public interest, as shown by public concern that detained
individuals are being screened, placed, and transferred in immigration detention facilities
through the use of opaque policies and procedures.®

5 See, e.g., Letter to DHS from Innovation Law Lab, New Mexico Immigrant Law Center, Las Americas Immigrant
Advocacy Center, & Santa Fe Dreamers Project, “Re: Relief from Torturous Conditions and Rights Violations at
Torrance County Detention Facility” (Feb 24, 2023), available at
https://innovationlawlab.org/media/TCDF_Letter-and-Report 02.24.23.pdf; Letter to DHS from Innovation Law
Lab, New Mexico Immigrant Law Center, Las Americas Immigrant Advocacy Center, & Santa Fe Dreamers
Project, “Re: Re: Relief from Torturous Conditions and Rights Violations at Torrance County Detention Facility”
(Mar. 20, 2023), available at https://innovationlawlab.org/media/TCDF_Second-Letter-and-Reports_03.20.23.pdf.

¢ See, e.g., Sharita Gruberg, “ICE’s Rejection of Its Own Rules Is Placing LGBT Immigrants at Severe Risk of
Sexual Abuse,” Ctr. for Am. Progress (May 30, 2018), available at https://www.americanprogress.org/article/ices-
rejection-rules-placing-lgbt-immigrants-severe-risk-sexual-abuse/ (noting that “[e]xcept for the transgender pod at
Cibola, ICE has not provided information about whether ICE detained transgender women with other women, with
men, or in isolation in these facilities[]”); Eunice Hyunhye Cho, “ICE’s Lack of Transparency About COVID-19 in
Detention Will Cost Lives,” ACLU (May 22, 2020), available at https://www.aclu.org/news/immigrants-rights/ices-
lack-of-transparency-about-covid-19-in-detention-will-cost-lives (“Even before the COVID-19 pandemic,
Immigration and Customs Enforcement’s (ICE) detention system was marked by its lack of transparency,
accountability, and oversight.”); Lisa Riordan Seville & Hannah Rappleye, “ICE keeps transferring detainees around
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As evidenced by its active advocacy and public reporting, Innovation Law Lab has
substantial expertise and experience regarding the treatment of individuals in ICE custody at
TCDF, and has the capacity, intent, and demonstrated ability to effectively disseminate the
information it receives to the public free of charge.’

Law Lab is a 501(c)(3) nonprofit organization that harnesses the power of technology,
law, and activism to advance immigrant and refugee justice. Law Lab has vast experience
providing pro bono legal services to asylum-seeking immigrants in detention, including
establishing pro bono projects in Artesia, New Mexico, and Dilley, Texas, to provide
representation for immigrant families in detention. Through its Anti-carceral Legal Organizing
program, Law Lab works to win release, provide support, and facilitate legal representation for
persons in ICE custody at detention facilities including TCDF.

Law Lab has been serving people detained in ICE custody at TCDF since August 2019.
Since April 2023, Law Lab has conducted over 460 referrals for individuals at TCDF, and of
those referrals Law Lab has provided legal services to more than 100 individuals at TCDF. In
addition to pro bono legal representation and advocacy, Law Lab, along with partner
organizations, provides a legal orientation hotline via telephone as well as in-person group legal
orientation sessions for individuals detained in TCDF, the expenditures and resources for which
are assumed in their entirety by Law Lab and its partners. Law Lab also engages regularly in
advocacy related to conditions faced by individuals detained at TCDF, including recent advocacy
with CRCL regarding egregious conditions of confinement and due process violations.

Law Lab disseminates information about immigration law and policy in numerous
different media and forums for use in educating the public. For example, Law Lab publishes in-
depth reports of critical interest that are disseminated to a wide public audience, including
reports focusing on conditions and access to legal rights in immigrant detention. Law Lab uses
innovative social media strategies to inform the public about immigration law and policy. The
organization publishes periodic e-mail updates, long- and short-form videos, and other content
systems to widely share information and analysis. Law Lab’s website, innovationlawlab.org, is
intended to share information and educate the public. This website is visited by many members
of the public, elected officials, and individuals impacted by immigration law and policy. Law

the country, leading to COVID-19 outbreaks,” NBC News (May 31, 2020), available at
https://www.nbecnews.com/politics/immigration/ice-keeps-transferring-detainees-around-country-leading-covid-19-
outbreaks-n1212856 (“ICE declined to provide information on how many transfers have occurred throughout the
pandemic. . . . Individual detainees are often moved several times prior to deportation.”).

7 See, e.g., Innovation Law Lab, “In New Report, Asylum Seekers Describe Sleep Deprivation, Torture Rooms,
Rigged Deportation Process and Yet Another Attempted Suicide at Notorious Torrance County Detention Facility”
(Feb. 15, 2023), available at https://innovationlawlab.org/press-releases/new-report-tedf-feb-2023/; Innovation Law
Lab, “New Mexico Groups Call On DHS to Provide Asylum Seekers Relief From Torturous Conditions, Investigate
Retaliation and Abuse at Torrance County Detention Facility” (Mar. 1, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-call-on-dhs-to-provide-relief-from-torturous-
conditions-torrance/; Innovation Law Lab, “New Mexico Groups Send 2nd Demand Letter after DHS Fails to
Provide Asylum Seekers Relief, Investigate Retaliation and Abuse at Torrance,” (Mar. 21, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-send-2nd-demand-letter-after-dhs-fails-to-provide-
asylum-seekers-relief-investigate-retaliation-and-abuse-at-torrance/.

4
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Lab regularly issues press statements and other media alerts to an extensive list of local, regional,
and national media outlets. Law Lab maintains regular contact with a broad set of reporters who
cover immigration law and policy.®

Law Lab also does direct advocacy to elected officials at the local, state, and federal
level. Law Lab intends to widely disseminate the requested information to the public through its
website, e-newsletter, and other forums.

B. Disclosure of the Information Is Not Primarily in the Commercial Interests of the
Requester

Law Lab is a 501(c)(3) non-profit organization. As detailed above, Law Lab seeks the
requested records for the purposes of disseminating relevant information to the public. Law Lab
does not have a commercial interest in the requested records.

Accordingly, we request that all fees associated with this FOIA request be waived
because Innovation Law Lab is entitled to a public interest fee waiver. If, however, a waiver is
not granted, please contact Tess Hellgren at 352-559-0897 or tess@innovationlawlab.org to
advise us of the amount of any anticipated or estimated search, review, and duplication charges
in excess of $25.00 before you conduct these activities.

skeksk

We look forward to a response within 20 business days of the agency’s receipt of this request as
provided by 5 U.S.C. § 552(a)(6)(A)(1). If you have any questions regarding this request or need
any additional information, please contact Tess Hellgren at 352-559-0897 or
tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

Tess Hellgren Rachel Landry | Jessicd Gillespie
Director of Legal Advocacy Harvard Law Review Fellow Spring Law Clerk

8 See, e.g., Rafael Bernal, “Suicide attempts highlight mental health concerns in immigrant detention,” The Hill
(Mar. 3, 2023), available at https://thehill.com/latino/3881755-suicide-attempts-highlight-mental-health-concerns-in-
immigrant-detention/ (citing Law Lab report); Maria Inés Taracena, “The Dark Truth of Biden’s Immigration
Policy,” The New Republic (Apr. 12, 2023), available at https://newrepublic.com/article/171665/biden-immigration-
policy-dark-truth (quoting Law Lab advocates); Megan Gleason, “Immigration detention system isn’t as beneficial
for local economies as some think, new report says,” Source NM (July 14, 2023), available at
https://sourcenm.com/2023/07/14/immigrant-detention-system-isnt-as-beneficial-for-local-economies-as-some-
think-new-report-says/ (citing Law Lab report and quoting Law Lab advocate).

5
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—————————— Forwarded message ---------

From: ice-foia@ice.dhs.gov <noreply@securerelease.us>
Date: Thu, Apr 25, 2024 at 11:45AM

Subject: ICE FOIA 2024-ICFO-26655 (Need More Information)
To: <tess@innovationlawlab.org>

April 25, 2024

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2024-ICF0-26655
Dear Requester:

We are in receipt of your correspondence dated April 18, 2024, concerning your Freedom of Information Act (FOIA) request
to U.S. Immigration and Customs Enforcement (ICE). In your request you seek records pertaining to manuals, memoranda,
forms and training regarding the intake of adult subjects in ICE custody. Your request was received in this office on
March 25, 2024..

As previously stated, we require a date range to conduct a search. Please provide the date range (start date and end
date) for the records you seek.

Please provide your response no later than May 27, 2024. If we do not receive your request by the stated date, we will
assume you are no longer interested in this FOIA request, and the case will be administratively closed. Be advised that
this action is not a denial of your request and will not preclude you from filing other requests in the future. If you
have any questions please contact FOIA Public Liaison Daniel Edgington at (866) 633-1182 or the address above.

Please reference case number 2024-ICF0-26655 in all future correspondence.

Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office
500 12th Street, S.W., Stop 5009
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—————————— Forwarded message ---------

From: ice-foia@ice.dhs.gov <noreply@securerelease.us>
Date: Wed, May 29, 2024 at 6:41 AM

Subject: ICE FOIA 2024-ICFO-26655

To: <tess@innovationlawlab.org>

05/29/2024

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2024-ICF0-26655
Dear Requester:

This acknowledges receipt of your 3/25/2024, Freedom of Information Act (FOIA) request to U.S. Immigration and Customs
Enforcement (ICE), for records pertaining to manuals, memoranda, forms, questionnaires, guides, and worksheets regarding
the intake of adult subjects in ICE custody and regional guidance for the El Paso Field Office. Your request was
received in this office on 3/25/2024.

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in processing your
request. Per Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, ICE processes FOIA requests according to their
order of receipt. Although ICE’s goal is to respond within 2@ business days of receipt of your request, the FOIA does
permit a 10-day extension of this time period. As your request seeks numerous documents that will necessitate a thorough
and wide-ranging search, ICE will invoke a 10-day extension for your request, as allowed by Title 5 U.S.C. § 552(a)(6)
(B). If you're able to narrow the scope of your request please contact our office. Narrowing the scope may speed up the
search process. We will make every effort to comply with your request in a timely manner.

Provisions of the FOIA allow us to recover part of the cost of complying with your request. We shall charge you for
records in accordance with the DHS Interim FOIA regulations as they apply to non-commercial requesters. As a non-
commercial requester, you will be charged 10 cents per page for duplication; the first 100 pages are free, as are the
first two hours of search time, after which you will pay the per quarter-hour rate ($4.00 for clerical personnel, $7.00
for professional personnel, $10.25 for managerial personnel) of the searcher. We will construe the submission of your
request as an agreement to pay up to $25.00. You will be contacted before any further fees are accrued.

We have queried the appropriate program offices within ICE for responsive records. If any responsive records are
located, they will be reviewed for determination of releasability. Please be assured that one of the processors in our
office will respond to your request as expeditiously as possible. We appreciate your patience as we proceed with your
request.

If you have any questions, please contact FOIA Public Liaison, Daniel Edgington at 500 12th Street, SW, Washington DC
20536 or (866) 633-1182. Additionally, you have a right to seek dispute resolution services from the 0ffice of
Government Information Services (0GIS) which mediates disputes between FOIA requesters and Federal agencies as a non-
exclusive alternative to litigation. If you are requesting access to your own records (which is considered a Privacy
Act request), you should know that 0GIS does not have the authority to handle requests made under the Privacy Act of
1974. You may contact 0GIS as follows: Office of Government Information Services, National Archives and Records
Administration, 8601 Adelphi Road-0GIS, College Park, Maryland 20740-6001, e-mail at ogis@nara.gov; telephone at 202-
741-5770; toll free at 1-877-684-6448.

Your request has been assigned reference number 2024-ICF0-26655. Please use this number in future correspondence.

Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office
500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009
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INNOVATIEN

LAW LAB
April 4, 2025

U.S. Immigration and Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, DC 20536-5009

Submitted via Online Records Portal

DHS Senior Director of FOIA Operations, Privacy Office
U.S. Department of Homeland Security

245 Murray Lane SW STOP-0655

Washington, DC 20598-0655

RE: Freedom of Information Act Request
EXPEDITED PROCESSING REQUESTED
FEE WAIVER REQUESTED

To Whom It May Concern:

We, Innovation Law Lab (“Law Lab’), submit this request pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552 et seq. seeking the following records that have been
prepared, modified, received, transmitted, collected, and/or maintained by the U.S. Immigration
and Customs Enforcement (“ICE”): Any and all directives, guidelines, procedures, and
protocols issued to or by ICE in relation to the placement and transfer of individuals in
ICE custody, including but not limited to any directive issued to or by ICE regarding the
transfer of people taken into custody during “high-profile” arrests to southern states, and
any directive issued to or by ICE regarding the transfer of individuals to the Migrant
Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay. Please limit the
search from May 2, 2024 through the date of the fulfillment of this request.

Pursuant to 5 U.S.C. § 552(a)(2), Law Lab requests that ICE proactively disclose the
above-described records and any similar records after the date of the fulfillment of this request
(“Recent Placement and Transfer Directives”) to the public by making them available in the
electronic reading room. The operative versions of the Recent Placement and Transfer Directives
fall squarely within the parameters and intent of the proactive disclosure requirements of FOIA.
See 5 U.S.C. § 552(a)(2). The proactive disclosure requirement is motivated by the need “to
afford the private citizen the essential information to enable [them] to deal effectively and
knowledgably with the Federal agencies.”! In March 2022, the Attorney General issued a

' Off. of Info. Pol’y, U.S. Dep’t of Just., “Proactive Disclosure of Non-Exempt Agency Information:
Making Information Available Without the Need to File a FOIA Request” (last updated Oct. 26, 2022), available at
https://www.justice.gov/oip/oip-guidance/proactive_disclosure_of non-exempt_information.
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memorandum to all executive departments and agencies emphasizing that “proactive disclosure
of information is fundamental to the faithful application of the FOIA.”?

Documents subject to 5 U.S.C. § 552(a)(2) must be “automatically available for public
inspection.” Jordan v. U.S. Depot of Justice, 591 F.2d 753, 756 (D.C. Cir. 1978). The Placement
and Transfer Directives fall squarely into at least two categories requiring proactive disclosure:
(1) “statements of policy and interpretations which have been adopted by the agency and are not
published in the federal register” and (2) “administrative staff manuals and instructions to staff
that affect a member of the public.” See 5 U.S.C. § 552(a)(2)(B), (C). The Recent Placement and
Transfer Directives are agency adopted statements of policy and interpretations not published in
the federal register. See 5 U.S.C. § 552(a)(2)(B). Any staff manuals and instructions included in
these records also affect members of the public, including American citizens concerned with the
rights of immigrants; advocates and legal representatives for individuals in immigration
detention; the family and friends of detained individuals, and residents of communities
surrounding ICE detention facilities. See 5 U.S.C. § 552(a)(2)(C). The proactive disclosure of the
Recent Placement and Transfer Directives would empower advocacy groups and legal service
providers to ensure fair and adequate treatment of adult individuals in ICE custody, increase
public trust in government operations, and foster public awareness and engagement. Indeed, ICE
has already publicly disclosed memoranda relating specifically to the placement and transfer of
individuals held in ICE custody.? The same principles of proactive disclosure apply to the full
scope of the records described above.

If it is your position that responsive records exist but that certain records or portions
thereof are exempt from disclosure, please identify the records that are being withheld and state
the specific FOIA exemption claimed as to each record or portion thereof being withheld. Law
Lab expects the release of all segregable portions of otherwise exempt records. In addition,
please note that Law Lab seeks each record in its entirety. Accordingly, please provide all
nonexempt portions of the requested records as “non-responsive,” “out of scope,” or the like.

Law Lab requests that responsive records be provided in electronic form wherever
possible. For hard copies of the requested records, please furnish the records to: PO Box 40204,
Portland, OR 97240.

2 See Memorandum for Heads of Executive Departments and Agencies from the Attorney General, “Freedom of
Information Act Guidelines” (Mar. 15, 2022), available at https://www.justice.gov/archives/ag/file/1208711-
0/d1?inline.

3 See e.g., Memorandum from Thomas Homan, Exec. Assoc. Dir., Immigr. & Customs and Enforcement, “Further
Guidance Regarding the Care of Transgender Detainees,” (June 19, 2015), available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf; Immigr. &
Customs and Enforcement, Policy 11022.1, Detainee Transfers (Jan. 4, 2012), available at
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.

2
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Request for Expedited Processing

Innovation Law Lab requests that this FOIA request be expedited pursuant to 5 U.S.C. §
552(a)(6)(E) and 6 C.F.R. § 5.5(¢) because this FOIA request involves: (1) an urgency to inform
the public about an actual or alleged federal government activity; and (2) a matter of widespread
and exceptional media interest in which there exist possible questions about the government’s
integrity which affect public confidence. See Exhibit A, Statement of Ian Philabaum.

Request for Fee Waiver

Innovation Law Lab requests that all fees associated with this FOIA request be waived in
accordance with 5 U.S.C. § 552(a)(4)(A)(ii1) and 6 C.F.R. § 5.11(k) because disclosure is “likely
to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester” and Innovation Law
Lab does not seek the Recent Placement and Transfer Directives for a commercial purpose. 5
U.S.C. § 552(a)(4)(A)(iii).

A. Disclosure of the Information Is in the Public Interest

The records requested will provide important, nonpublic information about ICE’s
operations and activities for determining the placement and transfers of individuals in its custody
at detention facilities. The public interest fee waiver provision “is to be liberally construed in
favor of waivers for noncommercial requesters.” McClellan Ecological Seepage Situation v.
Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987). The question relevant to fee waivers is whether
the requested information is likely to contribute significantly to public understanding of the
operations or activities of the government, good or bad. See Judicial Watch, Inc. v. Rossotti, 326
F.3d 1309, 1314 (D.C. Cir. 2003).

Disclosure of the documents sought is in the public interest and will contribute
significantly to the public’s understanding of the government’s practices regarding the placement
and transfer of individuals in immigration detention. The requested records are of immense
public interest, as shown by recent public concern that detained individuals are being screened,
placed, and transferred in immigration detention facilities through the use of opaque policies and
procedures — particularly transfers of “high-profile” cases of students, scholars, and activists to
southern states.* Likewise, there has been significant public concern over the transfers of
individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo

4 See, e.g., Daniella Silva, “Detained immigrant students sent to remote Louisiana facilities accused of human rights
abuses,” NBC News (Apr. 1, 2025), available at https://www.nbcnews.com/news/us-news/ice-student-detainees-
louisiana-mahmoud-khalil-alireza-doroudi-rcnal98959; Dalia Faheid, “A PhD student was snatched by masked
officers in broad daylight. Then she was flown 1,500 miles away,” CNN (Mar. 29, 2025), available at
https://www.cnn.com/2025/03/29/us/rumeysa-ozturk-tufts-university-arrest-saturday/index.html; Mary Barron,
“University of Alabama student transferred to ICE facility amid visa revocation,” ABC3340 News (Mar. 28. 2025),
available at https://abc3340.com/news/local/ua-student-detained-by-ice-transferred-to-new-facility-in-louisiana;
Ivana Saric, “Why the Trump administration wants to try immigration cases in Louisiana,” Axios (Mar. 27, 2025),
available at https://www.axios.com/2025/03/27/trump-immigration-louisiana-5Sth-circuit.

3




Case 3:25-cv-00066-AN  Document 19-10  Filed 06/13/25 Page 5 of 9

Bay.’ The requested documents will be meaningfully informative about the government’s
policies and practices with respect to placement and transfer and will contribute significantly to
public understanding of how individuals in ICE custody are being selected for placement and
transfer in or out of ICE detention facilities.

As evidenced by its active advocacy and public reporting, Innovation Law Lab has
substantial expertise and experience regarding the treatment of individuals in ICE custody, and
has the capacity, intent, and demonstrated ability to effectively disseminate the information it
receives to the public free of charge.® Law Lab is a 501(c)(3) nonprofit organization that
harnesses the power of technology, law, and activism to advance immigrant and refugee justice.
Law Lab has vast experience providing pro bono legal services to asylum-seeking immigrants in
detention, including establishing pro bono projects in Artesia, New Mexico, and Dilley, Texas, to
provide representation for immigrant families in detention. Through its Anti-carceral Legal
Organizing program, Law Lab works to win release, provide support, and facilitate legal
representation for persons in ICE custody at detention facilities.

Law Lab disseminates information about immigration law and policy in numerous
different media and forums for use in educating the public. For example, Law Lab publishes in-
depth reports of critical interest that are disseminated to a wide public audience, including
reports focusing on conditions and access to legal rights in immigrant detention. Law Lab uses
innovative social media strategies to inform the public about immigration law and policy. The
organization publishes periodic e-mail updates, long- and short-form videos, and other content
systems to widely share information and analysis. Law Lab’s website, innovationlawlab.org, is
intended to share information and educate the public. This website is visited by many members
of the public, elected officials, and individuals impacted by immigration law and policy. Law
Lab regularly issues press statements and other media alerts to an extensive list of local, regional,
and national media outlets. Law Lab maintains regular contact with a broad set of reporters who
cover immigration law and policy.’

5 See e.g., Carol Rosenberg, “Trump Administration Moves More Migrants to Guantdnamo Bay,” New York Times
(Feb. 23, 2025), available at https://www.nytimes.com/2025/02/23/us/politics/trump-migrants-guantanamo-bay.html;
Luke Barr, “Guantanamo Bay migrant detainees removed from base: ICE,” ABC News (Feb. 21, 2025), available at
https://abcnews.go.com/Politics/guantanamo-bay-migrant-detainees-removed-base-ice/story?id=119049315; Maia
Davies, “Trump sends first migrant detainees to Guantanamo Bay,” BBC (Feb. 5, 2025), available at
https://www.bbc.com/news/articles/cyOp 1 ykxyzjo; Hamed Aleaziz, “Trump Administration Abruptly Clears Out
Migrants It Sent to Guantanamo,” New York Times (Feb. 20, 2025), available at
https://www.nytimes.com/2025/02/20/us/politics/guantanamo-venezuelans-trump-migrants.html.

6 See, e.g., Innovation Law Lab, “In New Report, Asylum Seekers Describe Sleep Deprivation, Torture Rooms,
Rigged Deportation Process and Yet Another Attempted Suicide at Notorious Torrance County Detention Facility”
(Feb. 15,2023), available at https://innovationlawlab.org/press-releases/new-report-tcdf-feb-2023/; Innovation Law
Lab, “New Mexico Groups Call On DHS to Provide Asylum Seekers Relief From Torturous Conditions, Investigate
Retaliation and Abuse at Torrance County Detention Facility” (Mar. 1, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-call-on-dhs-to-provide-relief-from-torturous-
conditions-torrance/; Innovation Law Lab, “New Mexico Groups Send 2nd Demand Letter after DHS Fails to
Provide Asylum Seekers Relief, Investigate Retaliation and Abuse at Torrance,” (Mar. 21, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-send-2nd-demand-letter-after-dhs-fails-to-provide-
asylum-seekers-relief-investigate-retaliation-and-abuse-at-torrance/.

7 See, e.g., Rafael Bernal, “Suicide attempts highlight mental health concerns in immigrant detention,” The Hill
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Law Lab also does direct advocacy to elected officials at the local, state, and federal
level. Law Lab intends to widely disseminate the requested information to the public through its
website, e-newsletter, and other forums.

B. Disclosure of the Information Is Not Primarily in the Commercial Interests of the
Requester

Law Lab is a 501(c)(3) non-profit organization. As detailed above, Law Lab seeks the
requested records for the purposes of disseminating relevant information to the public. Law Lab
does not have a commercial interest in the requested records.

Accordingly, we request that all fees associated with this FOIA request be waived
because Innovation Law Lab is entitled to a public interest fee waiver. If, however, a waiver is
not granted, please contact Tess Hellgren at 352-559-0897 or tess@innovationlawlab.org to
advise us of the amount of any anticipated or estimated search, review, and duplication charges
in excess of $25.00 before you conduct these activities.

skoksk

We look forward to a response within 10 business days of the agency’s receipt of this request as
provided by 5 U.S.C. § 552(a)(6)(E)(ii))(I) and 6 C.F.R. § 5.5(e). If you have any questions
regarding this request or need any additional information, please contact Tess Hellgren at 352-
559-0897 or tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

% 4 ,%%\ &Ma«ﬁ Lr?s
Tess Hellgren Rachel Landry Tlffany Wang
Director of Legal Advocacy Staft Attorney Fellow Attorney

(Mar. 3, 2023), available at https://thehill.com/latino/3881755-suicide-attempts-highlight-mental-health-concerns-in-

immigrant-detention/ (citing Law Lab report); Maria Inés Taracena, “The Dark Truth of Biden’s Immigration
Policy,” The New Republic (Apr. 12, 2023), available at https://newrepublic.com/article/171665/biden-immigration-
policy-dark-truth (quoting Law Lab advocates); Megan Gleason, “Immigration detention system isn’t as beneficial
for local economies as some think, new report says,” Source NM (July 14, 2023), available at
https://sourcenm.com/2023/07/14/immigrant-detention-system-isnt-as-beneficial-for-local-economies-as-some-

think-new-report-says/ (citing Law Lab report and quoting Law Lab advocate).
5
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EXHIBIT A
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Statement in Support of Request for Expedited Processing for
Freedom of Information Act Request — Placement and Transfer Directives

1. My name is lan Philabaum. I am a Program Director at Innovation Law Lab.

2. Innovation Law Lab requests expedited processing of this FOIA request pursuant to 5
U.S.C. § 552(a)(6)(E) and 6 C.F.R. § 5.5(e) because this FOIA request involves: (1) an
urgency to inform the public about actual or alleged federal government activity; and (2)
a matter of widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.

3. Urgency to Inform the Public: This FOIA request involves an urgency to inform the
public about actual or alleged federal government activity. Although Innovation Law Lab
is not a full-time member of the news media, its staff include persons who are
significantly engaged in information dissemination. We will distribute the requested
information through our website and social media platforms, including Facebook, X, and
Instagram. Additionally, we will share this information over multiple legal service
provider listservs which reach hundreds of practitioners across the country. Numerous
news articles have been published on the placement and transfers of individuals in ICE
custody in recent days and weeks — particularly of high-profile arrests of activists and
transfers to detention facilities in the South as well as transfers of individuals to the
Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay.!
Moreover, these placement and transfer decisions are the subject of several lawsuits filed
against the federal government in recent weeks.? These recent arrests, transfers, and

I See e.g., Daniella Silva, “Detained immigrant students sent to remote Louisiana facilities accused of human rights
abuses,” NBC News (Apr. 1, 2025), available at https://www.nbcnews.com/news/us-news/ice-student-detainees-
louisiana-mahmoud-khalil-alireza-doroudi-rcnal98959; Dalia Faheid, “A PhD student was snatched by masked
officers in broad daylight. Then she was flown 1,500 miles away,” CNN (Mar. 29, 2025), available at
https://www.cnn.com/2025/03/29/us/rumeysa-ozturk-tufts-university-arrest-saturday/index.html; Mary Barron,
“University of Alabama student transferred to ICE facility amid visa revocation,” ABC3340 News (Mar. 28. 2025),
available at https://abc3340.com/news/local/ua-student-detained-by-ice-transferred-to-new-facility-in-louisiana;
Ivana Saric, “Why the Trump administration wants to try immigration cases in Louisiana,” Axios (Mar. 27, 2025),
available at https://www.axios.com/2025/03/27/trump-immigration-louisiana-5th-circuit; Carol Rosenberg, “Trump
Administration Moves More Migrants to Guantdnamo Bay,” New York Times (Feb. 23, 2025), available at
https://www.nytimes.com/2025/02/23/us/politics/trump-migrants-guantanamo-bay.html; Luke Barr, “Guantanamo
Bay migrant detainees removed from base: ICE,” ABC News (Feb. 21, 2025), available at
https://abcnews.go.com/Politics/guantanamo-bay-migrant-detainees-removed-base-ice/story?id=119049315; Maia
Davies, “Trump sends first migrant detainees to Guantanamo Bay,” BBC (Feb. 5, 2025), available at
https://www.bbe.com/news/articles/cyOplykxyzjo; Hamed Aleaziz, “Trump Administration Abruptly Clears Out
Migrants It Sent to Guantanamo,” New York Times (Feb. 20, 2025), available at
https://www.nytimes.com/2025/02/20/us/politics/guantanamo-venezuelans-trump-migrants.html.

2 See e.g., Gloria Pazmino, “Attorneys for Tufts University student accuse government of ‘secretive’ effort to move
her across state lines,” CNN (Apr. 3, 2025), available at https://www.cnn.com/2025/04/02/us/rumeysa-ozturk-tufts-
university-student-attorneys/index.html; Gloria Pazmino, “Mahmoud Khalil’s case to remain in New Jersey after
judge denies US government’s bid to move it,” CNN (Apr. 2, 2025), available at
https://www.cnn.com/2025/04/01/us/mahmoud-khalil-columbia-student-louisiana/index.html; Laura Romero,
“Judge blocks deportation of Georgetown fellow detained by immigration authorities,” ABC News (Mar. 20, 2025),
available at https://abcnews.go.com/US/georgetown-fellow-detained-alleged-hamas-ties-targeted-
wifes/story?id=119983535; John Hanna, “Lawyers sue to stop Trump administration from sending 10 migrants to
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litigation underscore the urgent need to inform the public regarding the directives,
protocols, procedures, and guidelines that control these placement and transfer decisions.

4. Matter of Widespread and Exceptional Media Interest: This FOIA request involves a
matter of widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence. As cited
above, numerous recent news outlets have demonstrated substantial and persistent
interest in the placement and transfer of individuals detained in ICE custody. As detailed
above, Innovation Law Lab maintains regular contact with members of the press on such
matters and has considerable capacity to disseminate the requested information to media
outlets to ensure a widespread understanding of applicable procedures.

5. These considerations, whether considered separately or together, are more than sufficient
to meet the standard set out in 5 U.S.C. § 552(a)(6)(E) for the agency to grant expedited
processing of this FOIA request. For the reasons stated above, Innovation Law Lab
respectfully requests expedited processing of this FOIA request pursuant to 5 U.S.C. §
552(a)(6)(E).

I certify that this statement is complete, true, and correct to the best of my knowledge and belief.

4/4/2025

Signature Date

Guantanamo Bay,” PBS News (Mar. 1, 2025), https://www.pbs.org/newshour/politics/lawyers-sue-to-stop-trump-
administration-from-sending-10-migrants-to-guantanamo-bay; Charlie Savage, “New Lawsuit Challenges Legality
of Trump’s Sending Migrants to Guantanamo,” New York Times (Mar. 1, 2025),
https://www.nytimes.com/2025/03/01/us/politics/lawsuit-migrants-guantanamo.html; Ted Hesson, “ACLU leads
push for access to migrant detainees shuttled to Guantanamo,” Reuters (Feb. 7, 2025),
https://www.reuters.com/world/us/aclu-leads-push-access-migrant-detainees-shuttled-guantanamo-2025-02-07/.
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M Gma ll Tess Hellgren <tess@innovationlawlab.org>

ICE FOIA 2025-ICFO-30152

ice-foia@ice.dhs.gov <noreply@securerelease.us> Fri, Apr 11, 2025 at 10:07 AM
Reply-To: ice-foia@ice.dhs.gov
To: tess@innovationlawlab.org

04/11/2025

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2025-ICFO-30152
Dear Requester:

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs Enforcement (ICE), dated
4/4/2025, your request for a waiver of all assessable FOIA fees, and your request for expedited treatment. Your request was received in
this office on 4/4/2025. Specifically, you have requested records pertaining to directives, guidelines, procedures, and protocols issued to or
by ICE in relation to the placement and transfer of individuals in ICE custody, including but not limited to any directive issued to or by ICE
regarding the transfer of people taken into custody during “high-profile” arrests to southern states, and any directive issued to or by ICE
regarding the transfer of individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay. Please limit the
search from May 2, 2024 through the date of the fulfillment of this request.

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in processing your request. Per
Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, ICE processes FOIA requests according to their order of receipt. Although
ICE’s goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10-day extension of this time period. As
your request seeks numerous documents that will necessitate a thorough and wide-ranging search, ICE will invoke a 10-day extension for
your request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you're able to narrow the scope of your request please contact our office.
Narrowing the scope may speed up the search process. We will make every effort to comply with your request in a timely manner.

Your request for expedited treatment is hereby denied.

Under the DHS FOIA regulations, expedited processing of a FOIA request is warranted if the request involves “circumstances in which the
lack of expedited treatment could reasonably be expected to pose an imminent threat to the life or physical safety of an individual,” 6 C.F.R.
§ 5.5(e)(1)(i), or “an urgency to inform the public about an actual or alleged federal government activity, if made by a person primarily
engaged in disseminating information,” 6 C.F.R. § 5.5(e)(I)(ii). Requesters seeking expedited processing must submit a statement
explaining in detail the basis for the request, and that statement must be certified by the requester to be true and correct. 6 C.F.R. § 5.5(e)

3).

Your request for expedited processing is denied because you do not qualify for either category under 6 C.F.R. § 5.5(e)(1). You failed to
demonstrate a particular urgency to inform the public about the government activity involved in the request beyond the public’s right to
know about government activity generally. Your letter was conclusory in nature and did not present any facts to justify a grant of expedited
processing under the applicable standards.

After thoroughly reviewing your letter and request for fee waiver, | have determined that you have not presented a convincing argument
that you and/or your organization is entitled to a blanket waiver of applicable fees.

The DHS FOIA Regulations at 6 CFR § 5.11(k)(2) set forth six factors to examine in determining whether the applicable legal standard for a
fee waiver has been met. We will consider these factors in our evaluation of your request for a fee waiver:

(1) Whether the subject of the requested records concerns “the operations or activities of the government”;

(2) Whether the disclosure is “likely to contribute” to an understanding of government operations or activities;

(3) Whether disclosure of the requested information will contribute to the understanding of the public at large, as opposed
to the individual understanding of the requestor or a narrow segment of interested persons;

(4) Whether the contribution to public understanding of government operations or activities will be "significant";

(5) Whether the requester has a commercial interest that would be furthered by the requested disclosure; and

(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently large in comparison with the
public interest in disclosure, that disclosure is primarily in the commercial interest of the requestor.

As a requester, you bear the burden under FOIA of showing that the fee waiver requirements have been met. Based on my review of your
4/4/2025 letter and for the reasons stated herein, | have determined that your fee waiver request is deficient because your request did not
satisfy factors 1, 2, 3, 4, 5, and 6. Since your request for a fee waiver has failed to satisfy each of the required factors, | am denying your
fee waiver request.

Provisions of the FOIA allow us to recover part of the cost of complying with your request. We shall charge you for records in accordance
with the DHS Interim FOIA regulations, as they apply to media requesters. As a media requester, you will be charged 10 cents per page
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for duplication; the first 100 pages are free. We will construe the submission of your request as an agreement to pay up to $25.00. You will
be contacted before any further fees are accrued.

If you deem the decision to deny expedited treatment and fee waiver for your request an adverse determination, you have the right to
appeal. Should you wish to do so, you must send your appeal and a copy of this letter, within 90 days of the date of this letter following the
procedures outlined in the DHS FOIA regulations at 6 C.F.R. Part 5 § 5.5(e)(2). You may submit your appeal electronically at
GILDFOIAAppeals@ice.dhs.gov or via regular mail to:

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor

U.S. Department of Homeland Security

500 12th Street,, S.W., Mail Stop 5900
Washington, D.C. 20536-5900

Your envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS regulations are available at www.dhs.gov/foia.

ICE has queried the appropriate program offices within ICE for responsive records. If any responsive records are located, they will be
reviewed for determination of releasability. Please be assured that one of the processors in our office will respond to your request as
expeditiously as possible. We appreciate your patience as we proceed with your request.

If you have any questions please contact FOIA Public Liaison Daniel Edgington, at (866) 633-1182 or 500 12th St, SW Stop 5009
Washington, DC 20536-5009. Additionally, you have a right to seek dispute resolution services from the Office of Government Information
Services (OGIS) which mediates disputes between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. If
you are requesting access to your own records (which is considered a Privacy Act request), you should know that OGIS does not have the
authority to handle requests made under the Privacy Act of 1974. You may contact OGIS as follows: Office of Government Information
Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park, Maryland 20740-6001, e-mail at
ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448.

Your request has been assigned reference number 2025-ICFO-30152. Please use this number in future correspondence.
Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009



Case 3:25-cv-00066-AN  Document 19-12  Filed 06/13/25 Page 1 of 13

Exhibit L



Case 3:25-cv-00066-AN  Document 19-12  Filed 06/13/25  Page 2 of 13
INNOVATIEN

LAW LAB

May 5, 2025

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor

U.S. Department of Homeland Security

500 12th Street, S.W., Mail Stop 5900
Washington, D.C. 20536-5900

Submitted via email to: GILDFOIAAppeals@ice.dhs.gov

RE: Freedom of Information Act Appeal — FOIA Request 2025-ICFO-30152 (Placement
and Transfer Directives)

To Whom It May Concern:

This is a timely filed administrative appeal under the Freedom of Information Act (FOIA). On
April 4, 2025, Innovation Law Lab submitted a FOIA request to the U.S. Immigration and
Customs Enforcement (ICE) under 5 U.S.C. § 552, requesting copies of directives, guidelines,
procedures, and protocols issued to or by ICE in relation to the placement and transfer of
individuals in ICE custody. We asked that the agency limit the search from May 2, 2024 through
the date of the fulfillment of the request. ICE assigned the request reference number 2025-ICFO-
30152.

By email dated April 11, 2025, ICE denied our request for expedited processing stating that we
“do not qualify for either category under 6 C.F.R. § 5.5(e)(1).” The email further states that our
request “was conclusory in nature and did not present any facts to justify a grant of expedited
processing under the applicable standards.” ICE also denied our request for a fee waiver on the
grounds that we “have not presented a convincing argument” that we are entitled to a fee waiver.
Our initial request, including exhibits, and the ICE FOIA Office’s response are enclosed.
Innovation Law Lab hereby appeals the denial of our request for expedited processing and a fee
waiver.

L. The request satisfies the requirements for expedited processing.

Our request clearly lays out the need for expedited processing under the categories delineated in
6 C.F.R. § 5.5(e)(1)(ii) and (iv) through the Statement in Support of Request for Expedited
Processing provided by Ian Philabaum. Mr. Philabaum’s detailed, certified statement also
substantiates our request for expedited processing in accordance with 6 C.F.R. § 5.5(e)(3).

Innovation Law Lab’s request sufficiently demonstrates the need for expedited processing on
two of the grounds delineated in 6 C.F.R. § 5.5(e)(1) — specifically that the request involves an
urgency to inform the public about actual or alleged federal government activity and that the
request involves a matter of widespread and exceptional media interest. As required by 6 C.F.R.
§ 5.5(e)(3), our request was accompanied by a statement by Mr. Philabaum, certified to be true



Case 3:25-cv-00066-AN  Document 19-12  Filed 06/13/25  Page 3 of 13

and correct, explaining in detail the basis for our request for expedited processing on each of the
two grounds. See FOIA Request 2025-ICFO-30152, Exhibit B: Statement in Support of Request
for Expedited Processing for Freedom of Information Act Request — Placement and Transfer
Directives, submitted by lan Philabaum. The Agency’s denial of our request for expedited
processing neither engages with nor even references Mr. Philabaum’s statement, which amply
demonstrates the need for expedited processing. See id. at 9 3-4 (delineating why the request
warrants expedited processing under 6 C.F.R. § 5.5(e)(1)(i1) and (iv)).

IL. ICE should waive all fees associated with the request.

ICE’s determination states that Innovation Law Lab’s request did not satisfy any of the factors
under 6 C.F.R. § 5.11(k)(2). This conclusion is completely unwarranted. The request sufficiently
explains why the disclosure is likely to contribute significantly to public understanding of the
operations or activities of the government and is not primarily in the commercial interest of the
requester.

The FOIA request seeks records related to ICE’s placement and transfer of individuals in its
custody — which unquestionably concern “operations or activities of the federal government.” 6
C.F.R. 5.11(k)(2)(1). The request notes the overwhelming public interest in the government’s
policies and practices with respect to the placement and transfer of individuals in ICE custody,
particularly recently with transfers of high-profile arrests to southern states and transfers of
noncitizens to the Migrant Operations Center at the U.S Naval Station in Guantanamo Bay. The
request also explains the general lack of transparency about those policies and practices.

Moreover, there can be no reasonable dispute that Innovation Law Lab is requesting these
records for the purposes of disseminating them to the public and not for any commercial interest.
We provided ample detail regarding how Innovation Law Lab has the capacity, intent, and
demonstrated ability to effectively disseminate the information it receives to the public free of
DHS agencies. See e.g., FOIA Request to Department of Homeland Security Office for Civil
Rights and Civil Liberties, 2025-CRFO-00184; FOIA Request to U.S. Citizenship and
Immigration Services, COW2023002806.

skoksk

We await a response within 20 business days after the Agency’s receipt of this administrative
appeal, as provided by law. See 5 U.S.C. § 552(a)(6)(A)(ii). If you have any questions regarding
this request or need any additional information, please contact Tess Hellgren at 352-559-0897 or
tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

Tess Hellgren, Director of Legal Advocacy
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INNOVATIEN

LAW LAB
April 4, 2025

U.S. Immigration and Customs Enforcement
500 12th Street, SW, Stop 5009
Washington, DC 20536-5009

Submitted via Online Records Portal

DHS Senior Director of FOIA Operations, Privacy Office
U.S. Department of Homeland Security

245 Murray Lane SW STOP-0655

Washington, DC 20598-0655

RE: Freedom of Information Act Request
EXPEDITED PROCESSING REQUESTED
FEE WAIVER REQUESTED

To Whom It May Concern:

We, Innovation Law Lab (“Law Lab’), submit this request pursuant to the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552 et seq. seeking the following records that have been
prepared, modified, received, transmitted, collected, and/or maintained by the U.S. Immigration
and Customs Enforcement (“ICE”): Any and all directives, guidelines, procedures, and
protocols issued to or by ICE in relation to the placement and transfer of individuals in
ICE custody, including but not limited to any directive issued to or by ICE regarding the
transfer of people taken into custody during “high-profile” arrests to southern states, and
any directive issued to or by ICE regarding the transfer of individuals to the Migrant
Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay. Please limit the
search from May 2, 2024 through the date of the fulfillment of this request.

Pursuant to 5 U.S.C. § 552(a)(2), Law Lab requests that ICE proactively disclose the
above-described records and any similar records after the date of the fulfillment of this request
(“Recent Placement and Transfer Directives”) to the public by making them available in the
electronic reading room. The operative versions of the Recent Placement and Transfer Directives
fall squarely within the parameters and intent of the proactive disclosure requirements of FOIA.
See 5 U.S.C. § 552(a)(2). The proactive disclosure requirement is motivated by the need “to
afford the private citizen the essential information to enable [them] to deal effectively and
knowledgably with the Federal agencies.”! In March 2022, the Attorney General issued a

' Off. of Info. Pol’y, U.S. Dep’t of Just., “Proactive Disclosure of Non-Exempt Agency Information:
Making Information Available Without the Need to File a FOIA Request” (last updated Oct. 26, 2022), available at
https://www.justice.gov/oip/oip-guidance/proactive_disclosure_of non-exempt_information.
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memorandum to all executive departments and agencies emphasizing that “proactive disclosure
of information is fundamental to the faithful application of the FOIA.”?

Documents subject to 5 U.S.C. § 552(a)(2) must be “automatically available for public
inspection.” Jordan v. U.S. Depot of Justice, 591 F.2d 753, 756 (D.C. Cir. 1978). The Placement
and Transfer Directives fall squarely into at least two categories requiring proactive disclosure:
(1) “statements of policy and interpretations which have been adopted by the agency and are not
published in the federal register” and (2) “administrative staff manuals and instructions to staff
that affect a member of the public.” See 5 U.S.C. § 552(a)(2)(B), (C). The Recent Placement and
Transfer Directives are agency adopted statements of policy and interpretations not published in
the federal register. See 5 U.S.C. § 552(a)(2)(B). Any staff manuals and instructions included in
these records also affect members of the public, including American citizens concerned with the
rights of immigrants; advocates and legal representatives for individuals in immigration
detention; the family and friends of detained individuals, and residents of communities
surrounding ICE detention facilities. See 5 U.S.C. § 552(a)(2)(C). The proactive disclosure of the
Recent Placement and Transfer Directives would empower advocacy groups and legal service
providers to ensure fair and adequate treatment of adult individuals in ICE custody, increase
public trust in government operations, and foster public awareness and engagement. Indeed, ICE
has already publicly disclosed memoranda relating specifically to the placement and transfer of
individuals held in ICE custody.? The same principles of proactive disclosure apply to the full
scope of the records described above.

If it is your position that responsive records exist but that certain records or portions
thereof are exempt from disclosure, please identify the records that are being withheld and state
the specific FOIA exemption claimed as to each record or portion thereof being withheld. Law
Lab expects the release of all segregable portions of otherwise exempt records. In addition,
please note that Law Lab seeks each record in its entirety. Accordingly, please provide all
nonexempt portions of the requested records as “non-responsive,” “out of scope,” or the like.

Law Lab requests that responsive records be provided in electronic form wherever
possible. For hard copies of the requested records, please furnish the records to: PO Box 40204,
Portland, OR 97240.

2 See Memorandum for Heads of Executive Departments and Agencies from the Attorney General, “Freedom of
Information Act Guidelines” (Mar. 15, 2022), available at https://www.justice.gov/archives/ag/file/1208711-
0/d1?inline.

3 See e.g., Memorandum from Thomas Homan, Exec. Assoc. Dir., Immigr. & Customs and Enforcement, “Further
Guidance Regarding the Care of Transgender Detainees,” (June 19, 2015), available at
https://www.ice.gov/sites/default/files/documents/Document/2015/TransgenderCareMemorandum.pdf; Immigr. &
Customs and Enforcement, Policy 11022.1, Detainee Transfers (Jan. 4, 2012), available at
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.

2
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Request for Expedited Processing

Innovation Law Lab requests that this FOIA request be expedited pursuant to 5 U.S.C. §
552(a)(6)(E) and 6 C.F.R. § 5.5(¢) because this FOIA request involves: (1) an urgency to inform
the public about an actual or alleged federal government activity; and (2) a matter of widespread
and exceptional media interest in which there exist possible questions about the government’s
integrity which affect public confidence. See Exhibit A, Statement of Ian Philabaum.

Request for Fee Waiver

Innovation Law Lab requests that all fees associated with this FOIA request be waived in
accordance with 5 U.S.C. § 552(a)(4)(A)(ii1) and 6 C.F.R. § 5.11(k) because disclosure is “likely
to contribute significantly to public understanding of the operations or activities of the
government and is not primarily in the commercial interest of the requester” and Innovation Law
Lab does not seek the Recent Placement and Transfer Directives for a commercial purpose. 5
U.S.C. § 552(a)(4)(A)(iii).

A. Disclosure of the Information Is in the Public Interest

The records requested will provide important, nonpublic information about ICE’s
operations and activities for determining the placement and transfers of individuals in its custody
at detention facilities. The public interest fee waiver provision “is to be liberally construed in
favor of waivers for noncommercial requesters.” McClellan Ecological Seepage Situation v.
Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987). The question relevant to fee waivers is whether
the requested information is likely to contribute significantly to public understanding of the
operations or activities of the government, good or bad. See Judicial Watch, Inc. v. Rossotti, 326
F.3d 1309, 1314 (D.C. Cir. 2003).

Disclosure of the documents sought is in the public interest and will contribute
significantly to the public’s understanding of the government’s practices regarding the placement
and transfer of individuals in immigration detention. The requested records are of immense
public interest, as shown by recent public concern that detained individuals are being screened,
placed, and transferred in immigration detention facilities through the use of opaque policies and
procedures — particularly transfers of “high-profile” cases of students, scholars, and activists to
southern states.* Likewise, there has been significant public concern over the transfers of
individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo

4 See, e.g., Daniella Silva, “Detained immigrant students sent to remote Louisiana facilities accused of human rights
abuses,” NBC News (Apr. 1, 2025), available at https://www.nbcnews.com/news/us-news/ice-student-detainees-
louisiana-mahmoud-khalil-alireza-doroudi-rcnal98959; Dalia Faheid, “A PhD student was snatched by masked
officers in broad daylight. Then she was flown 1,500 miles away,” CNN (Mar. 29, 2025), available at
https://www.cnn.com/2025/03/29/us/rumeysa-ozturk-tufts-university-arrest-saturday/index.html; Mary Barron,
“University of Alabama student transferred to ICE facility amid visa revocation,” ABC3340 News (Mar. 28. 2025),
available at https://abc3340.com/news/local/ua-student-detained-by-ice-transferred-to-new-facility-in-louisiana;
Ivana Saric, “Why the Trump administration wants to try immigration cases in Louisiana,” Axios (Mar. 27, 2025),
available at https://www.axios.com/2025/03/27/trump-immigration-louisiana-5Sth-circuit.

3
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Bay.’ The requested documents will be meaningfully informative about the government’s
policies and practices with respect to placement and transfer and will contribute significantly to
public understanding of how individuals in ICE custody are being selected for placement and
transfer in or out of ICE detention facilities.

As evidenced by its active advocacy and public reporting, Innovation Law Lab has
substantial expertise and experience regarding the treatment of individuals in ICE custody, and
has the capacity, intent, and demonstrated ability to effectively disseminate the information it
receives to the public free of charge.® Law Lab is a 501(c)(3) nonprofit organization that
harnesses the power of technology, law, and activism to advance immigrant and refugee justice.
Law Lab has vast experience providing pro bono legal services to asylum-seeking immigrants in
detention, including establishing pro bono projects in Artesia, New Mexico, and Dilley, Texas, to
provide representation for immigrant families in detention. Through its Anti-carceral Legal
Organizing program, Law Lab works to win release, provide support, and facilitate legal
representation for persons in ICE custody at detention facilities.

Law Lab disseminates information about immigration law and policy in numerous
different media and forums for use in educating the public. For example, Law Lab publishes in-
depth reports of critical interest that are disseminated to a wide public audience, including
reports focusing on conditions and access to legal rights in immigrant detention. Law Lab uses
innovative social media strategies to inform the public about immigration law and policy. The
organization publishes periodic e-mail updates, long- and short-form videos, and other content
systems to widely share information and analysis. Law Lab’s website, innovationlawlab.org, is
intended to share information and educate the public. This website is visited by many members
of the public, elected officials, and individuals impacted by immigration law and policy. Law
Lab regularly issues press statements and other media alerts to an extensive list of local, regional,
and national media outlets. Law Lab maintains regular contact with a broad set of reporters who
cover immigration law and policy.’

5 See e.g., Carol Rosenberg, “Trump Administration Moves More Migrants to Guantdnamo Bay,” New York Times
(Feb. 23, 2025), available at https://www.nytimes.com/2025/02/23/us/politics/trump-migrants-guantanamo-bay.html;
Luke Barr, “Guantanamo Bay migrant detainees removed from base: ICE,” ABC News (Feb. 21, 2025), available at
https://abcnews.go.com/Politics/guantanamo-bay-migrant-detainees-removed-base-ice/story?id=119049315; Maia
Davies, “Trump sends first migrant detainees to Guantanamo Bay,” BBC (Feb. 5, 2025), available at
https://www.bbc.com/news/articles/cyOp 1 ykxyzjo; Hamed Aleaziz, “Trump Administration Abruptly Clears Out
Migrants It Sent to Guantanamo,” New York Times (Feb. 20, 2025), available at
https://www.nytimes.com/2025/02/20/us/politics/guantanamo-venezuelans-trump-migrants.html.

6 See, e.g., Innovation Law Lab, “In New Report, Asylum Seekers Describe Sleep Deprivation, Torture Rooms,
Rigged Deportation Process and Yet Another Attempted Suicide at Notorious Torrance County Detention Facility”
(Feb. 15,2023), available at https://innovationlawlab.org/press-releases/new-report-tcdf-feb-2023/; Innovation Law
Lab, “New Mexico Groups Call On DHS to Provide Asylum Seekers Relief From Torturous Conditions, Investigate
Retaliation and Abuse at Torrance County Detention Facility” (Mar. 1, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-call-on-dhs-to-provide-relief-from-torturous-
conditions-torrance/; Innovation Law Lab, “New Mexico Groups Send 2nd Demand Letter after DHS Fails to
Provide Asylum Seekers Relief, Investigate Retaliation and Abuse at Torrance,” (Mar. 21, 2023), available at
https://innovationlawlab.org/press-releases/new-mexico-groups-send-2nd-demand-letter-after-dhs-fails-to-provide-
asylum-seekers-relief-investigate-retaliation-and-abuse-at-torrance/.

7 See, e.g., Rafael Bernal, “Suicide attempts highlight mental health concerns in immigrant detention,” The Hill
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Law Lab also does direct advocacy to elected officials at the local, state, and federal
level. Law Lab intends to widely disseminate the requested information to the public through its
website, e-newsletter, and other forums.

B. Disclosure of the Information Is Not Primarily in the Commercial Interests of the
Requester

Law Lab is a 501(c)(3) non-profit organization. As detailed above, Law Lab seeks the
requested records for the purposes of disseminating relevant information to the public. Law Lab
does not have a commercial interest in the requested records.

Accordingly, we request that all fees associated with this FOIA request be waived
because Innovation Law Lab is entitled to a public interest fee waiver. If, however, a waiver is
not granted, please contact Tess Hellgren at 352-559-0897 or tess@innovationlawlab.org to
advise us of the amount of any anticipated or estimated search, review, and duplication charges
in excess of $25.00 before you conduct these activities.

skoksk

We look forward to a response within 10 business days of the agency’s receipt of this request as
provided by 5 U.S.C. § 552(a)(6)(E)(ii))(I) and 6 C.F.R. § 5.5(e). If you have any questions
regarding this request or need any additional information, please contact Tess Hellgren at 352-
559-0897 or tess@innovationlawlab.org. Thank you for your prompt attention to this matter.

Sincerely,

INNOVATION LAW LAB

% 4 ,%%\ &Ma«ﬁ Lr?s
Tess Hellgren Rachel Landry Tlffany Wang
Director of Legal Advocacy Staft Attorney Fellow Attorney

(Mar. 3, 2023), available at https://thehill.com/latino/3881755-suicide-attempts-highlight-mental-health-concerns-in-

immigrant-detention/ (citing Law Lab report); Maria Inés Taracena, “The Dark Truth of Biden’s Immigration
Policy,” The New Republic (Apr. 12, 2023), available at https://newrepublic.com/article/171665/biden-immigration-
policy-dark-truth (quoting Law Lab advocates); Megan Gleason, “Immigration detention system isn’t as beneficial
for local economies as some think, new report says,” Source NM (July 14, 2023), available at
https://sourcenm.com/2023/07/14/immigrant-detention-system-isnt-as-beneficial-for-local-economies-as-some-

think-new-report-says/ (citing Law Lab report and quoting Law Lab advocate).
5
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EXHIBIT A
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Statement in Support of Request for Expedited Processing for
Freedom of Information Act Request — Placement and Transfer Directives

1. My name is lan Philabaum. I am a Program Director at Innovation Law Lab.

2. Innovation Law Lab requests expedited processing of this FOIA request pursuant to 5
U.S.C. § 552(a)(6)(E) and 6 C.F.R. § 5.5(e) because this FOIA request involves: (1) an
urgency to inform the public about actual or alleged federal government activity; and (2)
a matter of widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.

3. Urgency to Inform the Public: This FOIA request involves an urgency to inform the
public about actual or alleged federal government activity. Although Innovation Law Lab
is not a full-time member of the news media, its staff include persons who are
significantly engaged in information dissemination. We will distribute the requested
information through our website and social media platforms, including Facebook, X, and
Instagram. Additionally, we will share this information over multiple legal service
provider listservs which reach hundreds of practitioners across the country. Numerous
news articles have been published on the placement and transfers of individuals in ICE
custody in recent days and weeks — particularly of high-profile arrests of activists and
transfers to detention facilities in the South as well as transfers of individuals to the
Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay.!
Moreover, these placement and transfer decisions are the subject of several lawsuits filed
against the federal government in recent weeks.? These recent arrests, transfers, and

I See e.g., Daniella Silva, “Detained immigrant students sent to remote Louisiana facilities accused of human rights
abuses,” NBC News (Apr. 1, 2025), available at https://www.nbcnews.com/news/us-news/ice-student-detainees-
louisiana-mahmoud-khalil-alireza-doroudi-rcnal98959; Dalia Faheid, “A PhD student was snatched by masked
officers in broad daylight. Then she was flown 1,500 miles away,” CNN (Mar. 29, 2025), available at
https://www.cnn.com/2025/03/29/us/rumeysa-ozturk-tufts-university-arrest-saturday/index.html; Mary Barron,
“University of Alabama student transferred to ICE facility amid visa revocation,” ABC3340 News (Mar. 28. 2025),
available at https://abc3340.com/news/local/ua-student-detained-by-ice-transferred-to-new-facility-in-louisiana;
Ivana Saric, “Why the Trump administration wants to try immigration cases in Louisiana,” Axios (Mar. 27, 2025),
available at https://www.axios.com/2025/03/27/trump-immigration-louisiana-5th-circuit; Carol Rosenberg, “Trump
Administration Moves More Migrants to Guantdnamo Bay,” New York Times (Feb. 23, 2025), available at
https://www.nytimes.com/2025/02/23/us/politics/trump-migrants-guantanamo-bay.html; Luke Barr, “Guantanamo
Bay migrant detainees removed from base: ICE,” ABC News (Feb. 21, 2025), available at
https://abcnews.go.com/Politics/guantanamo-bay-migrant-detainees-removed-base-ice/story?id=119049315; Maia
Davies, “Trump sends first migrant detainees to Guantanamo Bay,” BBC (Feb. 5, 2025), available at
https://www.bbe.com/news/articles/cyOplykxyzjo; Hamed Aleaziz, “Trump Administration Abruptly Clears Out
Migrants It Sent to Guantanamo,” New York Times (Feb. 20, 2025), available at
https://www.nytimes.com/2025/02/20/us/politics/guantanamo-venezuelans-trump-migrants.html.

2 See e.g., Gloria Pazmino, “Attorneys for Tufts University student accuse government of ‘secretive’ effort to move
her across state lines,” CNN (Apr. 3, 2025), available at https://www.cnn.com/2025/04/02/us/rumeysa-ozturk-tufts-
university-student-attorneys/index.html; Gloria Pazmino, “Mahmoud Khalil’s case to remain in New Jersey after
judge denies US government’s bid to move it,” CNN (Apr. 2, 2025), available at
https://www.cnn.com/2025/04/01/us/mahmoud-khalil-columbia-student-louisiana/index.html; Laura Romero,
“Judge blocks deportation of Georgetown fellow detained by immigration authorities,” ABC News (Mar. 20, 2025),
available at https://abcnews.go.com/US/georgetown-fellow-detained-alleged-hamas-ties-targeted-
wifes/story?id=119983535; John Hanna, “Lawyers sue to stop Trump administration from sending 10 migrants to
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litigation underscore the urgent need to inform the public regarding the directives,
protocols, procedures, and guidelines that control these placement and transfer decisions.

4. Matter of Widespread and Exceptional Media Interest: This FOIA request involves a
matter of widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence. As cited
above, numerous recent news outlets have demonstrated substantial and persistent
interest in the placement and transfer of individuals detained in ICE custody. As detailed
above, Innovation Law Lab maintains regular contact with members of the press on such
matters and has considerable capacity to disseminate the requested information to media
outlets to ensure a widespread understanding of applicable procedures.

5. These considerations, whether considered separately or together, are more than sufficient
to meet the standard set out in 5 U.S.C. § 552(a)(6)(E) for the agency to grant expedited
processing of this FOIA request. For the reasons stated above, Innovation Law Lab
respectfully requests expedited processing of this FOIA request pursuant to 5 U.S.C. §
552(a)(6)(E).

I certify that this statement is complete, true, and correct to the best of my knowledge and belief.

4/4/2025

Signature Date

Guantanamo Bay,” PBS News (Mar. 1, 2025), https://www.pbs.org/newshour/politics/lawyers-sue-to-stop-trump-
administration-from-sending-10-migrants-to-guantanamo-bay; Charlie Savage, “New Lawsuit Challenges Legality
of Trump’s Sending Migrants to Guantanamo,” New York Times (Mar. 1, 2025),
https://www.nytimes.com/2025/03/01/us/politics/lawsuit-migrants-guantanamo.html; Ted Hesson, “ACLU leads
push for access to migrant detainees shuttled to Guantanamo,” Reuters (Feb. 7, 2025),
https://www.reuters.com/world/us/aclu-leads-push-access-migrant-detainees-shuttled-guantanamo-2025-02-07/.
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M Gma ll Tess Hellgren <tess@innovationlawlab.org>

ICE FOIA 2025-ICFO-30152

ice-foia@ice.dhs.gov <noreply@securerelease.us> Fri, Apr 11, 2025 at 10:07 AM
Reply-To: ice-foia@ice.dhs.gov
To: tess@innovationlawlab.org

04/11/2025

Tess Hellgren
PO Box 40204
Portland , Oregon 97204

RE: ICE FOIA Case Number 2025-ICFO-30152
Dear Requester:

This acknowledges receipt of your Freedom of Information Act (FOIA) request to U.S. Immigration and Customs Enforcement (ICE), dated
4/4/2025, your request for a waiver of all assessable FOIA fees, and your request for expedited treatment. Your request was received in
this office on 4/4/2025. Specifically, you have requested records pertaining to directives, guidelines, procedures, and protocols issued to or
by ICE in relation to the placement and transfer of individuals in ICE custody, including but not limited to any directive issued to or by ICE
regarding the transfer of people taken into custody during “high-profile” arrests to southern states, and any directive issued to or by ICE
regarding the transfer of individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo Bay. Please limit the
search from May 2, 2024 through the date of the fulfillment of this request.

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in processing your request. Per
Section 5.5(a) of the DHS FOIA regulations, 6 C.F.R. Part 5, ICE processes FOIA requests according to their order of receipt. Although
ICE’s goal is to respond within 20 business days of receipt of your request, the FOIA does permit a 10-day extension of this time period. As
your request seeks numerous documents that will necessitate a thorough and wide-ranging search, ICE will invoke a 10-day extension for
your request, as allowed by Title 5 U.S.C. § 552(a)(6)(B). If you're able to narrow the scope of your request please contact our office.
Narrowing the scope may speed up the search process. We will make every effort to comply with your request in a timely manner.

Your request for expedited treatment is hereby denied.

Under the DHS FOIA regulations, expedited processing of a FOIA request is warranted if the request involves “circumstances in which the
lack of expedited treatment could reasonably be expected to pose an imminent threat to the life or physical safety of an individual,” 6 C.F.R.
§ 5.5(e)(1)(i), or “an urgency to inform the public about an actual or alleged federal government activity, if made by a person primarily
engaged in disseminating information,” 6 C.F.R. § 5.5(e)(I)(ii). Requesters seeking expedited processing must submit a statement
explaining in detail the basis for the request, and that statement must be certified by the requester to be true and correct. 6 C.F.R. § 5.5(e)

3).

Your request for expedited processing is denied because you do not qualify for either category under 6 C.F.R. § 5.5(e)(1). You failed to
demonstrate a particular urgency to inform the public about the government activity involved in the request beyond the public’s right to
know about government activity generally. Your letter was conclusory in nature and did not present any facts to justify a grant of expedited
processing under the applicable standards.

After thoroughly reviewing your letter and request for fee waiver, | have determined that you have not presented a convincing argument
that you and/or your organization is entitled to a blanket waiver of applicable fees.

The DHS FOIA Regulations at 6 CFR § 5.11(k)(2) set forth six factors to examine in determining whether the applicable legal standard for a
fee waiver has been met. We will consider these factors in our evaluation of your request for a fee waiver:

(1) Whether the subject of the requested records concerns “the operations or activities of the government”;

(2) Whether the disclosure is “likely to contribute” to an understanding of government operations or activities;

(3) Whether disclosure of the requested information will contribute to the understanding of the public at large, as opposed
to the individual understanding of the requestor or a narrow segment of interested persons;

(4) Whether the contribution to public understanding of government operations or activities will be "significant";

(5) Whether the requester has a commercial interest that would be furthered by the requested disclosure; and

(6) Whether the magnitude of any identified commercial interest to the requestor is sufficiently large in comparison with the
public interest in disclosure, that disclosure is primarily in the commercial interest of the requestor.

As a requester, you bear the burden under FOIA of showing that the fee waiver requirements have been met. Based on my review of your
4/4/2025 letter and for the reasons stated herein, | have determined that your fee waiver request is deficient because your request did not
satisfy factors 1, 2, 3, 4, 5, and 6. Since your request for a fee waiver has failed to satisfy each of the required factors, | am denying your
fee waiver request.

Provisions of the FOIA allow us to recover part of the cost of complying with your request. We shall charge you for records in accordance
with the DHS Interim FOIA regulations, as they apply to media requesters. As a media requester, you will be charged 10 cents per page
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for duplication; the first 100 pages are free. We will construe the submission of your request as an agreement to pay up to $25.00. You will
be contacted before any further fees are accrued.

If you deem the decision to deny expedited treatment and fee waiver for your request an adverse determination, you have the right to
appeal. Should you wish to do so, you must send your appeal and a copy of this letter, within 90 days of the date of this letter following the
procedures outlined in the DHS FOIA regulations at 6 C.F.R. Part 5 § 5.5(e)(2). You may submit your appeal electronically at
GILDFOIAAppeals@ice.dhs.gov or via regular mail to:

U.S. Immigration and Customs Enforcement
Office of the Principal Legal Advisor

U.S. Department of Homeland Security

500 12th Street,, S.W., Mail Stop 5900
Washington, D.C. 20536-5900

Your envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS regulations are available at www.dhs.gov/foia.

ICE has queried the appropriate program offices within ICE for responsive records. If any responsive records are located, they will be
reviewed for determination of releasability. Please be assured that one of the processors in our office will respond to your request as
expeditiously as possible. We appreciate your patience as we proceed with your request.

If you have any questions please contact FOIA Public Liaison Daniel Edgington, at (866) 633-1182 or 500 12th St, SW Stop 5009
Washington, DC 20536-5009. Additionally, you have a right to seek dispute resolution services from the Office of Government Information
Services (OGIS) which mediates disputes between FOIA requesters and Federal agencies as a non-exclusive alternative to litigation. If
you are requesting access to your own records (which is considered a Privacy Act request), you should know that OGIS does not have the
authority to handle requests made under the Privacy Act of 1974. You may contact OGIS as follows: Office of Government Information
Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS, College Park, Maryland 20740-6001, e-mail at
ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448.

Your request has been assigned reference number 2025-ICFO-30152. Please use this number in future correspondence.
Sincerely,

ICE FOIA Office

Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009
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Office of the Principal Legal Advisor
U.S. Department of Homeland Security

500 12th Street, SW
Washington, D.C. 20536

‘Neng> U.S. Immigration
{ @: and Customs

%/ Enforcement

June 4, 2025

Tess Hellgren

Innovation Law Lab

PO Box 40204

Portland, Oregon 97204
tess@innovationlawlab.org

RE: 2025-1CAP-00238, 2025-1CFO-30152
Dear Ms. Hellgren:

This is in response to your letter dated May 5, 2025, received that same date, appealing
the U.S. Immigration and Customs Enforcement’s (ICE) Freedom of Information Act (FOIA)
Office’s denial of your request for expedited processing to your FOIA request dated April 4,
2025, seeking records pertaining to the following:

Any and all directives, guidelines, procedures, and protocols issued to or by ICE in relation
to the placement and transfer of individuals in ICE custody, including but not limited to
any directive issued to or by ICE regarding the transfer of people taken into custody during
“high-profile” arrests to southern states, and any directive issued to or by ICE regarding
the transfer of individuals to the Migrant Operations Center (MOC) at the U.S Naval
Station in Guantanamo Bay. Please limit the search from May 2, 2024 through the date of
the fulfillment of this request.

Denial of the Fee Waiver

By letter dated April 11, 2025, the ICE FOIA Office advised you that your request for a
fee waiver was denied. In your most recent correspondence, you appealed the ICE FOIA
Office’s decision.

The ICE FOIA Office is not currently accessing fees. As a result, the agency is not
making a determination on the assessment of fees, as the issue is not yet ripe for review.
However, upon a complete review of the administrative record, ICE has determined that the ICE
FOIA Office has yet to provide a final response to your FOIA request. We are therefore
remanding your appeal to the ICE FOIA Office for the completion of processing, including
tasking to the appropriate agency/office(s) to obtain any responsive documents. The ICE FOIA
Office will respond directly to you.

WWWw.ice.gov
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Expedited Treatment

In your request, you raised two conditions under the categories delineated in 6 C.F.R. §
5.5(e)(1)(i1) and (iv) to rationalize expedited processing.

By letter dated April 11, 2025, the ICE FOIA Office acknowledged receipt of your FOIA
request and denied your request for expedited processing. With respect to the latter, the ICE
FOIA office stated:

Your request for expedited processing is denied because you do not qualify for
either category under 6 C.F.R. § 5.5(e)(1). You failed to demonstrate a particular
urgency to inform the public about the government activity involved in the request
beyond the public’s right to know about government activity generally. Your letter
was conclusory in nature and did not present any facts to justify a grant of expedited
processing under the applicable standards.

You have appealed the denial of expedited treatment of your FOIA request. In your
appeal, you state that your request qualifies for expedited processing since the request involves
an urgency to inform the public about actual or alleged federal government activity and that the
request involves a matter of widespread and exceptional media interest.

On appeal, ICE employs a de novo review of the denial of expedited treatment of your
FOIA request. As a requester, you bear the burden under the FOIA of showing that your request
satisfies the requirements for expedited treatment.

The DHS FOIA Regulations at 6 C.F.R. § 5.5(¢e) provide the following four situations in
which expedited processing is warranted:

(1) Circumstances in which the lack of expedited processing could reasonably be expected
to pose an imminent threat to the life or physical safety of an individual;

(i1) An urgency to inform the public about an actual or alleged federal government
activity, if made by a person who is primarily engaged in disseminating information;

(111) The loss of substantial due process rights; or

(iv) A matter of widespread and exceptional media interest in which there exist possible
questions about the government’s integrity which affect public confidence.

The second situation in which processing on an expedited basis is appropriate has two
prongs. The first requirement is that there is an “urgency to inform the public about an actual or
alleged federal government activity.” The second requirement is that the requester “is primarily
engaged in disseminating information.” You have neither provided evidence suggesting that you
represent an organization that is primarily engaged in disseminating information, nor have you
demonstrated an urgency to inform the public about a federal government activity.

The “urgency to inform the public” prong determination hinges on three factors: (1)

whether the request concerns a matter of current exigency to the American public; (2) whether
the consequences of delaying a response would compromise a significant recognized interest;

WWWw.ice.gov
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and (3) whether the request concerns federal government activity. Am. Civil Liberties Union v.
U.S. Dep’t of Justice, 321 F. Supp. 2d 24, 29 (D.D.C. 2004). The first two factors have not been
satisfied. You have not demonstrated that the request concerns a matter of current exigency to
the American public and that delaying a response would compromise a significant recognized
interest.

With regard to the fourth situation in which processing on an expedited basis is
appropriate, you stated without providing evidence that the request deals with a matter of
widespread media interest. You have not made a showing regarding the existence of possible
questions about the government’s integrity which would affect public confidence. Accordingly,
your request for expedited processing fails under 6 C.F.R. § 5.5(e)(1)(iv).

Therefore, ICE affirms the decision of the ICE FOIA Office to deny your request for
expedited processing. However, upon a complete review of the administrative record, ICE has
determined that the ICE FOIA Office has yet to provide a final response to your FOIA request.
We are therefore remanding your appeal to the ICE FOIA Office for the completion of
processing, including tasking to the appropriate agency/office(s) to obtain any responsive
documents. The ICE FOIA Office will respond directly to you.

Should you have any questions regarding this appeal decision, please contact ICE at ice-
foia@dhs.gov. In the subject line of the email please include the word “appeal,” your appeal
number, which is 2025-1CAP-00238 and the FOIA case number, which is 2024-1CFO-30152.

Sincerely,
/s/ Zachary H. Kling

for Sara Jazayeri
Chief
Government Information Law Division
ICE Office of the Principal Legal Advisor
U.S. Department of Homeland Security

cc: The ICE FOIA Office

WWWw.ice.gov
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Tess Hellgren, OSB No. 191622
tess@innovationlawlab.org

| Rachel Landry (admitted pro hac vice) . (Deleted: application forthcoming
rachel@innovationlawlab.org
| Tiffany E. Wang (admitted pro hac vice) o (Deleted: application forthcoming

tiffany@innovationlawlab.org
Innovation Law Lab

333 SW 5th Ave., Suite 200
Portland, OR 97240
Telephone: (503) 922-3042

| Amber Qureshi (adm[tted pro hac vice,) o (Deleted: application forthcoming

amber@qureshilegal.com

Law Office of Amber Qureshi, LLC
6925 Oakland Mills Rd, PMB #207
Columbia, MD 21045

Telephone: (443) 583-4353

Attorneys for Plaintiff Innovation Law Lab

UNITED STATES DISTRICT COURT

DISTRICT OF OREGON ; (Deleted: FOR THE
Portland Division e (Deleted: PORTLAND DIVISION
| INNOVATION LAW LAB, Case No. 3:25-cv-00066-AN
| Plaintiff, FIRST AMENDED
COMPLAINT FOR
DECLARATORY AND
v. INJUNCTIVE RELIEF

U.S. IMMIGRATION AND CUSTOMS
ENFORCEMENT,

Defendant.
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INTRODUCTION

1. This is an action under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et
seq., seeking to compel Defendant U.S. Immigration and Customs Enforcement (ICE), to
immediately release, and proactively disclose to the public, records of ICE’s national and
regional guidelines concerning how ICE makes detention placement and/or transfer decisions
about noncitizens in its custody.

2. Defendant arrests and detains hundreds of thousands of individuals each year.
Many of those individuals are initially booked into, or eventually transferred to, facilities
hundreds or thousands of miles away from the location of their arrest. Little is publicly known
about how Defendant chooses which detention facilities within its vast network to use for the

initial placement of individuals, or how facilities are selected in the transfer process. Although

Defendant has made some guidelines concerning detention placement and transfers, available to e (Deleted: for specific vulnerable populations

the public, the full scope of such guidelines is not publicly available.

3. In recent months, Defendant’s detention and transfer decisions have come under .(Deleted: As a result, on May 2, 2024,

increased scrutiny and have garnered significant public attention. The rate of transfers between

ICE detention facilities has significantly increased since late January 2025, oftentimes resulting

in immigrants being transferred far away from their families and attorneys. University students

and scholars, including lawful permanent residents and visa holders, have been arrested,

detained, and swiftly transferred thousands of miles away to detention facilities in the southern

United States. Hundreds of immigrants in Defendant’s custody have been forcibly transferred to

Guantanamo Bay, Cuba, without notice. Yet, despite these sudden changes, Defendant has

released no public guidance, policies, or directives governing these recent placement and transfer

decisions.

4. This action concerns two FOIA requests submitted by Plaintiff Innovation Law

1
First Amended Compl. for Declaratory & Injunctive Relief
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Lab (Law Lab) seeking to vindicate the public’s right to information about Defendant’s policies

regarding placement and transfer of individuals in Defendant’s custody.

5. On May 2, 2024, Law Lab submitted a FOIA request,to Defendant requesting (a) o (Deleted: (FOIA Request)

manuals and memoranda regarding national ICE guidelines for the initial booking, and any
subsequent transfer, of individuals in ICE’s custody; (b) manuals and memoranda regarding
regional ICE guidelines in the El Paso Field Office for the initial booking, and any subsequent
transfer, of individuals in ICE’s custody (collectively with (a), “Placement Guidelines”); and (c)
proactive disclosure of electronic versions of the requested records, pursuant to Defendant’s
obligation under 5 U.S.C. § 552(a)(2) to release, inter alia, “administrative staff manuals and
instructions to staff that affect a member of the public,” 5 U.S.C. § 552(a)(2)(C), and “statements
of policy and interpretations which have been adopted by the agency and are not published in the

Federal Register,” 5 U.S.C. § 552(a)(2)(B). Exhibit A, Placement Guidelines FOIA Request

(May 2, 2024).!

6. On June 11, 2024, Defendant issued a final response on Plaintiff’s FOIA Request
on the basis that Defendant could not locate any responsive records. See Exhibit C, ICE
Determination (June 11, 2024). Plaintiff timely appealed Defendant’s determination. See Exhibit
D, Law Lab Appeal (Sept. 6, 2024). After considering Plaintiff’s appeal, Defendant remanded
the request to its FOIA office for further processing and response to Plaintiff. See Exhibit E, ICE
Appeal Decision (Oct. 10, 2024).

7. On April 4, 2025, Plaintiff submitted another FOIA request to Defendant

requesting all directives, guidelines, procedures, and protocols regarding the placement and

! Plaintiff submitted its original FOIA request to Defendant on March 25, 2024. See Exhibit B,
Original FOIA Request (Mar. 25, 2024). Following Defendants’ requests for clarification, as
detailed infra, Plaintiff revised its request twice. Plaintiff submitted its final revised request to
Defendant on May 2, 2024.

2
First Amended Compl. for Declaratory & Injunctive Relief
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transfer of individuals in ICE custody since May 2, 2024, including but not limited to any

directive issued to or by Defendant regarding the transfer of people taken into custody during

“high-profile” arrests to southern states, and any directive issued to or by ICE regarding the

transfer of individuals to the Migrant operations Center (MOC) at the U.S. Naval Station in

Guantanamo Bay (“Recent Placement and Transfer Directives”). See Exhibit J, Recent

Placement and Transfer Directives FOIA Request (April 4, 2025).

8. On April 11, 2025, Defendant denied Plaintiff’s request for expedited processing

and a waiver of all fees for the Recent Placement and Transfer Directives request. See Exhibit K,

ICE Acknowledgment Letter (April 11, 2025). Plaintiff timely appealed Defendant’s
determination with respect to expedited processing and a fee waiver. See Exhibit L, Plaintiff’s

Appeal (May 5, 2025). On June 4, 2025, Defendant affirmed the decision to deny expedited

processing. See Exhibit M, ICE Appeal Response (June 4, 2025).

9. It has now been over fwo months since Plaintiff filed its second FOIA request. .-

Page 4 of 24

"CDeleted: eight

" Deleted: FOIA Request and over three months since

Despite its statutory obligation to do so, Defendant has failed to produce yecords to Plaintiff or

Plaintiff’s administrative appeal was remanded to Defendant
for further processing and response.

proactively disclose the Recent Placement and Transfer Directives. Defendant has also " CDe'eted: any
" Deleted: to
erroneously denied Plaintiff’s request for expedited processing of the Recent Placement and ’ ‘[Deleted: Placement Guidelines. Accordingly,

Transfer Directives and failed to make a timely determination on Plaintiff’s request for a fee
waiver.

10.  Plaintiff is entitled to a judgment declaring that Defendant has violated FOIA and

AN A

ordering Defendant fo release the Placement Guidelines and Recent Placement and Transfer - "CDeleted: both

Directives to Plaintiff, grant Plaintiff’s request for expedited processing of the Recent Placement

and Transfer Directives FOIA Request, and to proactively disclose the Placement Guidelines and

Recent Placement and Transfer Directives to the public, in accordance with FOIA.

3
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JURISDICTION AND VENUE

11.  This Court has subject-matter jurisdiction under 5 U.S.C. § 552 et seq. (FOIA
statute) and 28 U.S.C. § 1331 (federal question). This Court has jurisdiction to grant declaratory,
injunctive, and further necessary or proper relief pursuant to 28 U.S.C. §§ 2201-2202
(Declaratory Judgment Act).

12. Venue is proper in this District under 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. §
1391(e) because this is a civil action in which Defendant is a federal agency, there is no real
property involved in this action, and Plaintiff has its principal place of business in this District.
Divisional venue is proper under Local Rule 3-2 because a substantial part of the events or
omissions giving rise to the claim occurred in this division.

PARTIES

Filed 06/13/25

13. Plaintiff Innovation Law Lab is a tax-exempt, not-for-profit charitable
organization under section 501(c)(3) of the Internal Revenue Code, with a principal place of
business in Portland, Oregon. Law Lab’s mission is to harness the power of technology, law, and
organizing to advance migrant justice. Law Lab has vast experience providing pro bono legal
services to asylum-seeking immigrants in detention, including establishing pro bono projects in
Artesia, New Mexico, and Dilley, Texas, to provide representation for immigrant families in

detention. Since August 2019, Law Lab has been providing legal services and support to people

detained in ICE custody at the Torrance County Detention Facility (TCDF) in Estancia, Torrance

County, New Mexico. In addition to providing pro bono legal representation and advocacy, Law
Lab, along with partner organizations, provides a legal orientation hotline via telephone as well
as in-person group legal orientation sessions for individuals detained in TCDF. Law Lab also
engages regularly in advocacy related to conditions faced by individuals detained at TCDF,

including advocacy with the Department of Homeland Security (DHS), the ICE El Paso Field

4
First Amended Compl. for Declaratory & Injunctive Relief
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[ Moved down [1]: <#>Thus, Plaintiff is deemed to have
exhausted administrative remedies. 5 U.S.C. §

552(a)(6)(C)(D)-

Deleted: <#>On June 11, 2024, Defendant’s FOIA Office
informed Plaintiff that “no records responsive to [Plaintiff’s]
request were found.” See Exhibit C. Plaintiff timely appealed
that determination. See Exhibit D. On October 10, 2024,
Defendant granted Plaintiff’s appeal and remanded the
request to its FOIA office for processing. See Exhibit E.
Since then, Defendant has not made a determination on
Plaintiff’s FOIA Request pursuant to 5 U.S.C. §
552(a)(6)(A). Defendant’s failure to make a determination
within the statutory time period constitutes a constructive
denial of the FOIA Request.
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Office, and the Torrance County Commission regarding egregious conditions of confinement and

Page 6 of 24

due process violations.

14.  Defendant ICE is a component agency of DHS and is the federal agency primarily
responsible for criminal and civil enforcement of U.S. immigration laws, including the
apprehension, incarceration, and removal of noncitizens from the United States. Among ICE’s
duties is the management of its vast network of immigration detention centers. Defendant is an
“agency” within the meaning of 5 U.S.C. § 552(f)(1) and has control over the records Plaintiff
seeks.

FACTUAL ALLEGATIONS
ICE’s Placement Guidelines

15. DHS has a statutory duty to arrange for “appropriate places of detention for
[noncitizens] detained pending removal or a decision on removal.” 8 U.S.C. § 1231(g)(1).

16.  According to ICE’s data, over the last six fiscal years, ICE’s Enforcement and
Removal Operations (ERO) has booked hundreds of thousands of people into custody each year
in its vast network of over 130 detention centers nationwide.? ICE ERO’s El Paso Field Office
oversees at least five of these detention facilities located in Texas and New Mexico, including
TCDF in Estancia, New Mexico.

17. In fiscal year 2015, approximately 60 percent of adults detained by ICE

experienced at least one transfer, and among those, about 37 percent experienced at least one

2 Immigr. & Customs and Enforcement, Fiscal Year 2023 ICE Annual Report 19 (Dec. 29,
2024), https://www.ice.gov/doclib/eoy/iceAnnualReportFY2023.pdf; Immigr. & Customs and
Enforcement, Authorized Non-Dedicated Facility List, Authorized Dedicated Facility List (Sept.
9,2024),
https://www.ice.gov/doclib/facilityInspections/dedicatedNonDedicatedFacilityList.xIsx.

5
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interstate transfer.’

18. ICE decides where to detain individuals, and which facilities, if any, to
subsequently transfer them to, through a largely opaque process.

19.  ICE’s decisions regarding the placement and transfer of individuals in its custody
has garnered significant public attention. Immigrants’ rights advocates have expressed alarm
over individuals’ placement in and transfer to ICE detention facilities, particularly those with the
most egregious conditions. See Exhibit A at 3-4.

20. TCDF, which is owned and operated by a private prison company, is one of these
detention facilities with particularly egregious conditions. In March 2022 and September 2022,
the DHS Office of Inspector General recommended “the immediate relocation of all detainees
from the facility unless and until the facility ensures adequate staffing and appropriate living
conditions.”

21. Since then, Plaintiff has published reports and disseminated information to the
public about the conditions at TCDF. See Exhibit A at 4, n. 7. Plaintiff has also repeatedly
informed DHS of the deficient conditions at the facility, including prolonged use of solitary
confinement, insufficient food and water, and lack of adequate medical care. See id at 3, n. 5.

22.  Despite these reports, ICE is continuing to detain individuals at TCDF and ICE

frequently transfers individuals into and out of TCDF using a publicly undisclosed screening and

3 See Emily Ryo and Ian Peacock, The Landscape of Immigration Detention in the United States,
American Immigration Council (Dec. 2018),
https://www.americanimmigrationcouncil.org/sites/default/files/research/the landscape of immi
gration_detention_in_the united states.pdf.

4 DHS Office of Inspector General, Management Alert — Immediate Removal of All Detainees
from the Torrance County Detention Facility 2 (Mar. 16, 2022),
https://www.oig.dhs.gov/sites/default/files/assets/2022-05/01G-22-31-Mar22-mgmtalert.pdf;
DHS Office of Inspector General, Violations of ICE Detention Standards at Torrance County
Detention Facility (Sept. 28, 2022), https://www.oig.dhs.gov/sites/default/files/assets/2022-
09/01G-22-75-Sep22.pdf.

6
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placement process.

23.  Defendant’s Placement Guidelines are of immense public interest, as shown by
public concern that detained individuals are being screened, placed, and transferred in abusive
immigration detention facilities. Yet, there is still little known about how ICE determines which
facility to book and/or transfer individuals in its custody.

ICE’s Recent Placement and Transfer Directives

24. Under the Trump administration, Defendant’s decisions regarding initial

placement and subsequent transfers of people in its custody have been the subject of near-

constant public attention. According to data analyzed by Bloomberg, in the first four weeks of

the new administration, “the rate of out-of-state transfers by ICE was higher than they’ve ever

been in at least 13 years.”

25. Students, scholars, and activists initially arrested by Defendant in states such as

New York, Massachusetts, and Virginia were swiftly transferred thousands of miles away from

their homes to detention facilities in the South. Given the speed at which Defendant has

transferred most—if not all-of these individuals, it is implausible that Defendant issued no

directive, guideline, procedure, or protocol on the placement and transfer of such individuals.

26. The pattern of transfers of such high-profile cases has led to broad public

speculation on Defendant’s motive behind the transfers.® That these transfers appear to be in

violation of ICE’s own policy on transfers further suggests that Defendant is operating pursuant

5 Leon Yin, et al., The Rising Cost of ICE Flying Immigrants to Far-Flung Detention Centers,
Bloomberg (May 1, 2025), https://www.bloomberg.com/graphics/2025-trump-ice-immigrant-
move-costs-taxpayers/.

¢ See e.g.. Eric Levenson and Gloria Pazmino, Why ICE is really moving detainees over a
thousand miles from where they were arrested, CNN (Apr. 10, 2025),
https://www.cnn.com/2025/04/10/us/immigration-detainees-trump-ice-students-visa; Rommel H.
Ojeda, ICE’s Use of ‘Diesel Therapy’ Speeds Deportations by Undermining Legal Defense
Documented (Apr. 8, 2025), https://documentedny.com/2025/04/08/diesel-therapy-ice-
deportation-detention-transfer-louisiana-trump/.

7
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to new guidance.”

27. For example, in March 2025, Defendant arrested a Georgetown University scholar

in Virginia and expeditiously transferred him to Texas. The Eastern District of Virginia found

that the government gave “plainly inconsistent” representations about the reason for his transfer

and noted that “given Respondents’ apparent post hoc rationalization that bedspace concerns

motivated Petitioner’s removal from the District, it appears that Respondents’ goal in moving

Petition was to make it difficult for Petitioner’s counsel to file the petition and to transfer him to

the Government’s chosen forum.” Suri v. Trump, No. 1:25-CV-480 (PTG/WBP), 2025 WL

1310745, at *11 (E.D. Va. May 6, 2025).

28. Moreover, in recent months, hundreds of immigrants have been forcibly
transferred to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo

Bay, Cuba. At least two lawsuits are ongoing challenging the legality of these transfers and the

denial of access to counsel for individuals detained at Guantanamo. See Luna Gutierrez v. Noem

No. 1:25-¢cv-01766 (D.D.C.); Las Americas Immigrant Advocacy Center v. Noem, No. 1:25-cv-

00418 (D.D.C.).

29. In addition to Defendant’s transfer decisions, initial placement of individuals have

also come under scrutiny. Individuals in Maryland have filed a class-action lawsuit challenging

their detention at a federal courthouse building in holding cells that are intended for temporary

custody. See D.N.N. v. Baker, No. 1:25-cv-01613 (D. Md.). Although ICE’s policies allow for

detention in such cells for up to 12 hours, individuals have reported being held in such facilities

for several days without access to beds, showers, hygiene products, or lifesaving medication.

One man described being held in a “12-by-18-foot cell with 20 men, having to use the in-room

toilet in front of the other detainees, and spending the entire time in the same clothes without

7 See Immigr. & Customs and Enforcement, Policy 11022.1: Detainee Transfers (Jan. 4, 2012),

https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.

8
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being able to shower.”®

30. Defendant is also continuing to place individuals in detention centers that are

extremely overcrowded. The Krome Detention Center in Miami, Florida recently saw an increase

of its population to three times its capacity of 600.° Those detained at Krome are facing a lack of

water and food, unsanitary conditions, and have been forced to sleep on concrete floors.

31. Because of its work in New Mexico’s detention facilities, Plaintiff Law Lab has

noticed a stark shift in Defendant’s placement and transfer decisions. Before February 2025,
almost all of the people detained at TCDF were recently-arrived immigrants who were
apprehended at the U.S.-Mexico border and seeking protection in the United States. Starting in
February 2025, the population of people in Defendant’s custody at TCDF began to drastically
change, with an increasing number of individuals being apprehended and transferred to TCDF

from the interior of the United States. For example, prior to the Trump administration, “virtually

nobody [without a prior final deportation order] from the Northeast was sent to New Mexico.,”

but in the first month of the Trump administration, 4% of people detained in the Northeast were

sent to New Mexico.'”

32. Despite these dramatic and unprecedented actions, Defendant has released little to

no information about the new policies, guidance, or directives underlying their actions. This lack

8 Tanvi Misra, “Essentially Cages”: ICE Is Using Courthouse Cells for Lengthy Detentions, The
Nation (Mar. 17, 2025), https://www.thenation.com/article/society/ice-detention-courthouse-

holding-room/; see also Jasmine Garsd, In recorded calls, reports of overcrowding and lack of
food at ICE detention centers, NPR (June 6, 2025), https://www.npr.org/2025/06/05/nx-s1-

5413364/concerns-over-conditions-in-u-s-immigration-detention-were-hearing-the-word-
starving (describing individuals in immigration detention sleeping on the floor and deprived of

food and medical care).

? Joshua Goodman and Gisela Salomon, 4s immigrant arrests surge, complaints of abuse mount

at America’s oldest detention center in Miami, Associated Press (Apr. 25, 2025),

https://apnews.com/article/immigration-miami-deportation-detention-ice-
67a6¢798b56eadb42ee06afcc8c22428.

19 Supra note 5.

9
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of transparency has further eroded the public’s trust in the government and has raised significant

concerns about the government’s integrity.

ICE’s Duty to Proactively Disclose Records

33.  Defendant has made some of its Placement Guidelines available to the public. For
instance, Defendant has disclosed memoranda and guidance regarding placement and transfer of
particularly vulnerable populations, such as transgender individuals, unaccompanied minors, and
those with complex medical or behavioral health needs. See Exhibit A at 1, n. 1.!' Defendant has
also published a directive concerning transfers of detained individuals.'?

34, However, not all Placement Guidelines are available to the public, and they have
also not been published in the Federal Register.

35. Defendant has made none of its Recent Placement and Transfer Directives

available to the public. As of June 13, 2025, ICE’s online FOIA Library

(https://www.ice.gov/foia/library) shows only ten documents listed under the “Policies,

Procedures, and Manuals” category that are dated on or after January 20, 2025.'% None of them

concern detention placement or transfer.

36.  According to the Chief FOIA Officer for DHS, “proactive disclosure of
information is fundamental to the faithful application of the FOIA” and the Attorney General has

directed federal agencies to post “records online quickly and systematically in advance of any

11 See also Immigr. & Customs and Enforcement, ERO Directive No. 11700.1, Appropriate
Housing Placement for Complex Patients (Feb. 2, 2022),
https://www.ice.gov/doclib/foia/policy/directive11700.1.pdf.

12 See Immigr. & Customs and Enforcement, Policy 11022.1, Detainee Transfers (Jan. 4, 2012),
https://www.ice.gov/doclib/detention-reform/pdf/hd-detainee-transfers.pdf.

13 This does not include some documents that were dated earlier than January 20, 2025, but were
posted on the FOIA Library since then.
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public request.”'* Moreover, “ICE has established specific records that the ICE programs must
provide for proactive disclosure upon being finalized. Additionally, ICE FOIA will post (a)(2)
provision documents as they are released or when the program offices identify new policies or
procedures that should be proactively disclosed.”"

37. Because Defendant has not publicly released the operative versions of the

Placement Guidelines and Recent Placement and Transfer Directives, affected members of the

public are left with an incomplete understanding of Defendant’s policies with respect to how
individuals in ICE custody are being selected for placement in particular detention facilities or
how ICE decides to transfer individuals from one facility to another. The requested information
is critically important for individuals, their legal representatives and legal orientation providers,
their family members, advocates, and other members of the public in understanding the policies
that guide Defendant’s decision making regarding the initial book in and transfers of detained
individuals.

Plaintiff’s FOIA Requests to Defendant

e (Deleted: Request

Placement Guidelines FOIA Request

38.  On March 25, 2024, Plaintiff submitted a FOIA request to Defendant by using the
electronic portal provided by Defendant. The request sought (1) operative versions of manuals,
memoranda, and trainings covering the initial processing, placement, and any subsequent
transfer, of individuals in ICE’s custody; and (2) operative versions of intake forms related to the
initial processing, placement, and any subsequent transfer, of such individuals. See Exhibit B.

39. By letter dated March 27, 2024, Defendant acknowledged receipt of the FOIA

14 DHS, 2024 Chief FOIA Officer Report 22 (March 2024),
https://www.dhs.gov/sites/default/files/2024-07/24 0729 PRIV_2024-Chief-FOIA-Officer-
Report.pdf (quotation omitted).

B51d.
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Request and assigned the request reference number 2024-ICFO-26655. See Exhibit F, ICE
Acknowledgment Letter (Mar. 27, 2024). Defendant requested that Plaintiff resubmit its request
within 30 days because Defendant determined that the request was “1) too broad in scope, 2) did
not specifically identify the records which [Plaintiff is] seeking, or 3) only posed questions to the
agency.” Id.

40. On April 18, 2024, Plaintiff submitted a revised FOIA request to Defendant via
Defendant’s electronic portal. See Exhibit G, Revised FOIA Request (Apr. 18, 2024).

41. By letter dated April 25, 2024, Defendant requested that Plaintiff provide a date
range for the search by May 27, 2024. See Exhibit H, ICE Correspondence (Apr. 25, 2024).

42.  On May 2, 2024, Plaintiff submitted another revised FOIA Request to Defendant
with the requested information. See Exhibit A. Specifically, the FOIA Request sought the
following records:

1. Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning national guidelines for how ICE, including
Enforcement and Removal Operations (“ERO”) and the Removal Management
Division (“RMD?”), determines which ICE facility (a) to initially book and (b)
subsequently transfer an individual in its custody into, including any
accompanying intake forms, questionnaire guides, and/or case action
worksheets.

2. Any and all currently operative versions, as of May 2, 2024, of manuals and
memoranda concerning regional guidelines for how the El Paso Field Office
determines which ICE facility within its area of responsibility (a) to initially
book and (b) subsequently transfer an individual in its custody into (requests 1
and 2 collectively, “Placement Guidelines”), including any accompanying
intake forms, questionnaire guides, and/or case action worksheets.

43.  The FOIA Request included citations to publicly disclosed Placement Guidelines,
as examples of the kinds of records Plaintiff sought. See Exhibit A at 1, n.1; see also Exhibit D at
3.

44.  Plaintiff further requested that Defendant proactively disclose the Placement

Guidelines because the “operative versions of the Placement Guidelines fall squarely within the

12
First Amended Compl. for Declaratory & Injunctive Relief

Page 13 of 24



Case 3:25-cv-00066-AN Document 19-14 Filed 06/13/25

parameters and intent of the proactive disclosure requirements of FOIA.” /d. (citing 5 U.S.C. §
552(a)(2)).

45. The FOIA Request also asked Defendant to waive all fees associated with the
request under 5 U.S.C. § 552(a)(4)(A)(iii) and 6 C.F.R. § 5.11(k) “because disclosure is ‘likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester’ and Innovation Law Lab does
not seek the Placement Guidelines for a commercial purpose.” /d. (citing 5 U.S.C. §
552(a)(4)(A)(iii)).

46. By letter dated May 29, 2024, Defendant acknowledged receipt of the FOIA
Request. See Exhibit I, ICE Acknowledgment Letter (May 29, 2024). Defendant granted Plaintiff
status as a non-commercial requester and invoked a 10-day extension of time to respond under 5
U.S.C. § 552(a)(6)(B). Id. The letter provided no substantive response to the request.

47. On June 11, 2024, Defendant sent a final response to Plaintiff. See Exhibit C.
Defendant claimed that it “conducted a search of the ICE Office of Enforcement and Removal
Operations (ERO) for records responsive to [Plaintiff’s] request and no records responsive to
[Plaintiff’s] request were found.” /d. Defendant informed Plaintiff of its right to appeal
Defendant’s determination within 90 days. /d.

48.  On September 6, 2024, by U.S. mail, Plaintiff submitted a timely appeal of
Defendant’s final response on the grounds that Defendant failed to conduct an adequate search
for responsive records and did not cite to any relevant exceptions to justify its failure to produce
documents. See Exhibit D.

49. On October 10, 2024, Defendant responded to Plaintiff’s appeal and “determined
that new search(es) or, modifications to the existing search(es), could be made” and remanded
the appeal to its FOIA Office for processing. See Exhibit E.

50. As of January 13, 2025, Defendant’s online portal for tracking FOIA requests,
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https://www.securerelease.us/, stated the “Request Status” of FOIA Request 2024-ICFO-26655

Page 15 of 24

'(Deleted: states

as “Closed (No Documents Sent)”. Defendant’s SecureRelease Portal also did not show

‘(Deleted: ).

Plaintiff’s administrative appeal linked to this request.

51.  Asof January 13, 2025, it had been 60 working days since the FOIA Request was

o ‘(Deleted: does

NN

~(Deleted: Plaintiff has )

remanded to Defendant for further processing.

52. Prior to the initial commencement of this litigation in January 2025, Plaintiff had

received no other correspondence from Defendant since Defendant remanded Plaintiff’s appeal
for processing.

53.  Defendant did not determine whether to comply with the FOIA Request by the

deadlines set forth in 5 U.S.C. § 552(a)(6)(A) or (B). Defendant failed to produce any records or

make any substantive response to the FOIA Request prior to Plaintiff filing this action.

54. Defendant’s failure to make a determination within the statutory time period

constituted a constructive denial of the FOIA Request. Thus, Plaintiff is deemed to have

days since the FOIA Request was remanded to Defendant for
further processing. ¢

~~| Deleted: <#>As of January 13, 2025, it has been 60 working}

’CDeleted: <#>has

e 'CMoved (insertion) [1] )

exhausted administrative remedies. 5 U.S.C. § 552(a)(6)(C)(i).

Recent Placement and Transfer Directives FOIA Request

55. On April 4, 2025, Plaintiff submitted a FOIA request to Defendant seeking:

“[a]ny and all directives, guidelines, procedures, and protocols issued to or by ICE in relation to

the placement and transfer of individuals in ICE custody, including but not limited to any

directive issued to or by ICE regarding the transfer of people taken into custody during ‘high-

profile’ arrests to southern states, and any directive issued to or by ICE regarding the transfer of

individuals to the Migrant Operations Center (MOC) at the U.S Naval Station in Guantanamo

Bay.” Exhibit J.
56. Plaintiff requested that Defendant limit the search from May 2, 2024, though the

date of the fulfillment of the request.
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57. Plaintiff further requested that Defendant proactively disclose the Recent

Placement and Transfer Directives because they are “agency adopted statements of policy and

interpretations not published in the federal register” and include “‘administrative staff manuals

and instructions to staff that affect a member of the public.” /d. (citing 5 U.S.C. § 552(a)(2)).

58. Plaintiff sought expedited processing of the request pursuant to 5 U.S.C. §

552(a)(6)(E) and 6 C.F.R. § 5.5(¢). Plaintiff attached a statement from Ian Philabaum in support

of'its request for expedited processing.

59. Mr. Philabaum’s certified statement explained that the request involves an

urgency to inform the public about actual or alleged government activity because:

Numerous news articles have been published on the placement and transfers
of individuals in ICE custody in recent days and weeks — particularly of
high-profile arrests of activists and transfers to detention facilities in the
South as well as transfers of individuals to the Migrant Operations Center
(MOC) at the U.S Naval Station in Guantanamo Bay. Moreover, these
placement and transfer decisions are the subject of several lawsuits filed
against the federal government in recent weeks. These recent arrests,
transfers, and litigation underscore the urgent need to inform the public
regarding the directives, protocols, procedures, and guidelines that control
these placement and transfer decisions.

Exhibit J at 7-8.

60. Mr. Philabaum cited dozens of news articles published in the prior two months

concerning Defendant’s recent placement and transfer decisions. /d.

61. Mr. Philabaum further justified the need for expedited processing because the

request involves a matter of widespread and exceptional media interest in which there exist

possible questions about the government’s integrity which affect public confidence. /d. at 8.

62. Plaintiff asked Defendant to waive all fees associated with the request under 5

U.S.C. § 552(a)(4)(A)(ii) and 6 C.F.R. § 5.11(k) “because disclosure is ‘likely to contribute

significantly to public understanding of the operations or activities of the government and is not

primarily in the commercial interest of the requester’ and Innovation Law Lab does not seek the
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Recent Placement and Transfer Directives for a commercial purpose.” /d. (citing 5 U.S.C. §

552(a)(4)(A)(iii)).

63. By letter dated April 11, 2025, Defendant acknowledged receipt of the FOIA

Request and assigned the request reference number 2025-ICFO-30152. See Exhibit K. Defendant

invoked a 10-day extension of time to respond under 5 U.S.C. § 552(a)(6)(B). /d. at 1.

64. Defendant denied Plaintiff’s request for expedited treatment, stating that Plaintiff

“failed to demonstrate a particular urgency to inform the public about the government activity

involved in the request” and that Plaintiff’s “letter was conclusory in nature and did not present

any facts to justify a grant of expedited processing under the applicable standards.” /d.

65. Defendant denied Plaintiff’s request for a fee waiver, stating that Plaintiff had not

satisfied any of the factors to justify a fee waiver. /d.

66. Defendants’ denial letter provided no substantive response to the request.
67. On May 5, 2025, Plaintiff filed an administrative appeal of Defendant’s denial of

expedited processing and a fee waiver. See Exhibit L. In its appeal, Plaintiff explained that Mr.

Philabaum’s detailed, certified statement sufficiently supported Plaintiff’s request for expedited

processing and that Defendant wholly failed to engage with this statement in its cursory denial.

Id. at 1-2. Plaintiff further explained that it is clearly entitled to a fee waiver under the applicable
standards because Plaintiff is a non-commercial requester seeking records that would contribute
significantly to the public’s understanding of government operations and activities. /d. at 2.

68. On June 4, 2025, Defendant affirmed the decision to deny expedited processing.

Defendant did not make a determination on the appeal of the fee waiver denial. See Exhibit M.

69. Plaintiff has received no other correspondence from Defendant.

70. As of June 13, 2025, it has been 70 working days since Plaintiff submitted the

Recent Placement and Transfer Directives FOIA Request.
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71. Defendant did not determine whether to comply with the FOIA Request by the

deadlines set forth in 5 U.S.C. § 552(a)(6)(A) or (B). Defendant has failed to produce any

records or make any substantive response to the FOIA Request.

72. Defendant’s failure to make a determination within the statutory time period

constitutes a constructive denial of the Recent Placement and Transfer Directives FOIA Request

FOIA Request. Thus, Plaintiff is deemed to have exhausted administrative remedies. 5 U.S.C.

552(a)(6)(O)(d).
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CLAIMS FOR RELIEF
COUNT ONE

Violation of FOIA, 5 U.S.C. § 552
Failure to Timely Respond

73.  All of the foregoing allegations are repeated and realleged as though fully set
forth herein.
74. Pursuant to 5 U.S.C. § 552(a)(6)(A) and (B), Defendant was obligated to

promptly produce records responsive to Plaintiff’s FOIA Requests.

e '(Deleted: Request

75.  Plaintiff submitted the Placement Guidelines FOIA Request on May 2, 2024. The

Placement Guidelines FOIA Request was remanded to the agency for processing on October 10,

2024. Defendant failed to issue a response, including a determination of whether to comply with
the request and the reasons therefore, in the time provided under 5 U.S.C. § 552(a)(6)(A)(i) (20
days, excluding Saturdays, Sundays, and legal public holidays) or within the time permitted in
certain unusual circumstances pursuant to 5 U.S.C. § 552(a)(6)(B)(i) (10 additional working
days).

76. Plaintiff submitted the Recent Placement and Transfer Directives FOIA Request

on April 4, 2025. Defendant failed to issue a response, including a determination of whether to

comply with the request and the reasons therefore, in the time provided under 5 U.S.C. §

552(a)(6)(A)(1) (20 days, excluding Saturdays, Sundays, and legal public holidays) or within the

time permitted in certain unusual circumstances pursuant to 5 U.S.C. § 552(a)(6)(B)(1) (10

additional working days).

77.  Defendant’s failure to disclose all responsive records within the statutory time
period violates, at a minimum, 5 U.S.C. § 552(a)(6)(A) and (B) and the corresponding

regulations.
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COUNT TWO

Violation of FOIA, 5 U.S.C. § 552
Failure to Proactively Disclose Records

78.  All of the foregoing allegations are repeated and realleged as though fully set
forth herein.

79.  Defendant is obligated under 5 U.S.C. § 552(a)(2)(B) to proactively disclose, in
electronic format and on an ongoing basis, “those statements of policy and interpretations which
have been adopted by the agency and are not published in the Federal Register.” See also Animal
Legal Def. Fund v. U.S. Dep’t of Agric., 935 F.3d 858, 862 (9th Cir. 2019) (“Unlike FOIA’s
‘reactive’ mechanism in § 552(a)(3), § 552(a)(2) identifies certain categories of records the
agency must make available on an ongoing basis, no request necessary.”) (emphasis added).

80.  Defendant is obligated under 5 U.S.C. § 552(a)(2)(C) to proactively disclose, in
electronic format and on an ongoing basis, “administrative staff manuals and instructions to staff
that affect a member of the public.” See also Animal Legal Def. Fund, 935 F.3d at 862.

81. The Placement Guidelines and Recent Placement and Transfer Directives are

administrative staff manuals that affect members of the public, including but not limited to
individuals in ICE detention, their attorneys, and their families. The Placement Guidelines_and

Recent Placement and Transfer Directives also contain statements of policy and interpretations

which have been adopted by the agency but have not been published in the Federal Register.
82. Defendant has failed to proactively disclose the Placement Guidelines_and Recent

Placement and Transfer Directives, and no legal basis exists for Defendant’s failure to

proactively disclose them. o (Deleted:
83.  Defendant’s failure to proactively disclose the Placement Guidelines and Recent - (Deleted: 34.
Placement and Transfer Directives is in violation of 5 U.S.C. § 552(a)(2)(B) and (a)(2)(C), - (Deleted:
19

First Amended Compl. for Declaratory & Injunctive Relief



Case 3:25-cv-00066-AN Document 19-14 Filed 06/13/25

COUNT THREE

Violation of FOIA, 5 U.S.C. § 552
Failure to Grant Expedited Processing

84. All of the foregoing allegations are repeated and realleged as though fully set

forth herein.

85. Under 5 U.S.C. § 552(a)(6)(E)(1)(1), agencies are required to promulgate

regulations to provide for expedited processing of requests for records where there is a

“compelling need.” DHS regulations provide that requests and appeals must be processed on an

expedited basis where there is, infer alia, “[a]n urgency to inform the public about an actual or

alleged federal government activity, if made by a person who is primarily engaged in

disseminating information;” or “[a] matter of widespread and exceptional media interest in

which there exist possible questions about the government’s integrity which affect public

confidence.” 6 C.F.R. § 5.5(e)(1)(ii), (iv).

86. Plaintiff has sufficiently demonstrated that there is a compelling need for

expeditious consideration of the Recent Placement and Transfer Directives FOIA Request.

Plaintiff is primarily engaged in disseminating information and intends to make the requested

records available to the public at no cost. There has been widespread and exceptional public

interest in Defendant’s recent detention and transfer decisions — including Defendant’s decisions

to swiftly transfer student activists to detention facilities in the southern United States and its

decision to transfer individuals to a detention camp in Guantanamo Bay, Cuba. The subject

matter of the requested records undoubtedly involves alleged federal government activity—

namely, Defendant’s recent detention and transfer policies and practices—and raises questions

about the government’s integrity which affect public confidence.

87. Plaintiff requested expedited processing of the Recent Placement and Transfer

Directives FOIA Request, which Defendant denied. Plaintiff timely appealed Defendant’s
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determination on Plaintiff’s expedited processing request. Defendant issued its final decision

affirming the denial of expedited processing on June 4, 2025.

88. By denying Plaintiff’s request for expedited processing, Defendant has violated

Plaintiff’s rights under 5 U.S.C. § 552(a)(6)(E) and Defendant’s regulations.

COUNT FOUR

Violation of FOIA, 5 U.S.C. § 552
Failure to Grant Fee Waiver

89. All of the foregoing allegations are repeated and realleged as though fully set

forth herein.

90. Defendant is required to waive fees associated with requests where disclosure of

the requested information “is likely to contribute significantly to public understanding of the

operations or activities of the government and is not primarily in the commercial interest of the

requester.” 5 U.S.C. § 552(a)(4)(A)(iii).

91. Plaintiff has demonstrated that disclosure of the Recent Placement and Transfer

Directives will contribute significantly to the public’s understanding of the government’s

policies and practices regarding the placement and transfer of individuals in ICE custody.

Plaintiff, a 501(c)(3) nonprofit organization, does not seek the Recent Placement and Transfer

Directives for a commercial interest — rather, Plaintiff intends to disseminate the requested

information to the public at no cost.

92. Plaintiff requested a waiver of all fees associated with the Recent Placement and

Transfer Directives FOIA Request, which Defendant denied. Plaintiff timely appealed

Defendant’s decision to deny a fee waiver. Defendant has failed to make a determination with

respect to Plaintiff’s appeal within twenty working days under 5 U.S.C. § 552(a)(6)(A)(ii).

93. By failing to non-conditionally grant Plaintiff’s fee waiver request, Defendant has

violated Plaintiff’s rights under 5 U.S.C. § 552(a)(4)(A)(iii) and Defendant’s regulations.
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PRAYER FOR RELIEF
| WHEREFORE, Plaintiff respectfully yequests that this Court: : "(Deleted: request
a. Assume jurisdiction over this action;
b. Declare unlawful Defendant’s failure to make a determination on the
Plaintiffs’ FOIA requests within the statutory time frame, failure to disclose the - ( Deleted: Request

records requested by Plaintiff, failure to grant Plaintiff’s requests for a fee waiver

and expedited processing, and failure to proactively disclose the Placement

Guidelines and Recent Placement and Transfer Directives;

[ Order Defendant to grant Plaintiff’s request for expedited processing of

the Recent Placement and Transfer Directives FOIA Request and to process

Plaintiff’s request on an expedited basis by providing Plaintiff with non-exempt

portions of the requested records within 10 business days of the Court’s order.

d. Order Defendant to expeditiously process and disclose all remaining

responsive, nonexempt records, and enjoin Defendant from improperly
withholding requested records;
e. Order Defendant to proactively disclose the Placement Guidelines_and the

Recent Placement and Transfer Directives to the public in electronic format

available on its website, including any future updated versions on an ongoing

basis, in accordance with 5 U.S.C. § 552(a)(2);

f. Award Plaintiff reasonable attorneys’ fees and costs pursuant to 5 U.S.C. » ( Deleted: c.

§ 552(a)(4)(E), the Equal Access to Justice Act, and any other applicable

provision of law; and

2. ‘Grant such other relief as the Court may deem just, equitable, and » ( Deleted: f.

appropriate. » { Deleted:
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DATED: June 13, 2025 Respectfully submitted, - Deleted: January

By: s/ Amber Qureshi

Amber Qureshi (admitted pro hac vice)

amber@qureshilegal.com (Moved (insertion) [2]

Law Office of Amber Qureshi, LLC
6925 Oakland Mills Rd, PMB #207
Columbia, MD 21045

Telephone: (443) 583-4353

"CDeleted: Tess Hellgren

Tess Hellgren, OSB No. 191622
tess@innovationlawlab.org

Rachel Landry (admitted pro hac Vice,) » ‘(Deleted: application forthcoming
rachel@innovationlawlab.org
Tiffany Wang (admitted pro hac vice) e '(Deleted: application forthcoming

tiffany@innovationlawlab.org
Innovation Law Lab

333 SW 5th Ave., Suite 200
Portland, OR 97240
Telephone: (503) 922-3042

. .| Moved up [2]: amber@qureshilegal.com
Attor 7 Plaintiff I ion L L " Law Office of Amber Qureshi, LLC
fto neysfo Iamtlﬁ‘ nnovation Law Lab 6925 Oakland Mills Rd, PMB #207'
Columbia, MD 21045
Telephone: (443) 583-4353

Deleted: Amber Qureshi (pro hac vice application
Jforthcoming)
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