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PLAINTIFFS’ REPLY IN SUPPORT OF MOTION FOR A TRO 

I. INTRODUCTION 

The status quo in America requires due process before an individual is taken into Executive 

detention. See U.S. Const. amend. V.; Malinski v. New York, 324 U.S. 401, 414 (1945) (Frankfurter, 

J., concurring) (“The history of American freedom is, in no small measure, the history of 

procedure.”). Plaintiffs seek a temporary order to restore that status quo ante litem – in part – by 

restraining the Defendants from impeding access to pro bono lawyers for a limited set of 

individuals who are arrested by Defendants without a judicial warrant before they are swept out of 

Oregon and into an ever-expanding immigration executive detention system. The Fifth 

Amendment and immigration statutory provisions regulating access to counsel require more; but 

Plaintiffs seek only a brief and unintrusive space after an individual’s detention and before 

Defendants sweep them out of district to allow those who are so detained an opportunity to be 

advised by counsel and a small window of time and physical space for pro bono counsel to provide 

advice and representation to those detained. Seven years ago, in similar circumstances, this Court 

issued a similar order to provide for a remedy to restore due process. Innovation L. Lab v. Nielsen, 

310 F.Supp. 1150 (D.Or. 2018). 

Defendants characterize it differently, but they do not contest that access to counsel is 

functionally nonexistent. Rather, they object to the premise of access to counsel because it is 

inconvenient. None of their particular objections have merit.   

II. ADDITIONAL FACTS SINCE FILING FOR THE TRO 

Defendants have doubled down on their near blanket denial of access to counsel for 

individuals who have been arrested in their expanding, warrantless and sweeping arrests in Oregon. 

They have denied counsel while throwing individuals—immigrants and citizens— into civil 

immigration detention. In the past week, Defendants’ crusade against immigrants in Oregon began 

expanding. The administration has directed Defendants to “do all in their power” to detain as many 
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people as possible in ideological retaliatory moves against so-called “sanctuary” jurisdictions, such 

as the state of Oregon.1  

A. Additional facts on denial of counsel amid widespread warrantless arrests in 
Oregon by DHS. 

Since the start of this litigation, Defendants have consistently denied access to counsel 

while expanding their unlawful assaults on the immigrant community. Plaintiffs have been 

overwhelmed by requests for legal assistance in the context of surging ICE activity. See 

Supplemental Declaration of Reyna Lopez (“Lopez Supp. Decl.”) (over half of PCUN staff has 

abandoned core programming to respond to ICE enforcement actions).  

October 15, 2025. On October 15, 2025, the Portland Immigrant Rights Coalition 

(“PIRC”) state-wide hotline received a call and alerted volunteers to respond to an enforcement 

action in the Portland Area. Declaration of Ana Munoz (“Munoz Decl.”) ¶ 6. A team of community 

members arrived and saw over ten agents surrounding a home wearing ICE identifying body armor, 

carrying large firearms and looked “as if they were preparing to shoot.” Id. ¶ 7. The agents broke 

into the home, without a warrant, while looking for another person and stormed into the bedroom 

where the family, including a baby, was located. Id. ¶¶ 8-10. They arrested two young men at 

gunpoint, even after confirming neither of them was the man they were looking for. Id. At least 

one of the men have pending immigration proceedings. Id. at ¶ 11. 

Likewise, ICE arrested a man with a pending petition under the Violence Against Women 

Act while he was walking with his wife. Declaration of Natalie Lerner (“Lerner Decl.”) ¶ 14. He 

did not appear in the ICE Online Detainee Locator System for more than five days and his family 

was unable to secure a lawyer while his detention location was unknown. Id. at ¶¶ 17, 19. 

That same day in Woodburn, Oregon, four people were detained at a traffic stop while 

running errands. Declaration of Debbie Denise Cabrales (“Cabrales Decl.”) ¶ 8. Later, a 

 
1See e.g., Alexandra Hutzler, “Trump doubles down on expanding deportations in America's 
biggest cities” ABC News (June 16, 2025), https://perma.cc/QKK4-FZLS (last visited 
10/22/2025). 
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community leader and PCUN member witnessed a group of vehicles that she suspected to be ICE 

officers parked near two schools; they left when the community observers arrived. Id. ¶ 9.  

October 16, 2025. The PIRC hotline received 419 calls. Declaration of Alyssa Walker-

Keller (“Walker Decl.”) ¶ 4. 16 detentions were confirmed and legal assistance was requested. Id.  

October 17, 2025: The PIRC hotline received 337 calls, 18 detentions were confirmed, 

and every caller requested legal assistance. Walker Decl. ¶ 4.  In Woodburn, Defendants detained 

a man who was getting into his car to go to work. Cabrales Decl. ¶ 10. Five cars and several masked 

agents surrounded a man who was calling for help; agents prevented a community observer from 

getting his information. Id. ¶ 11. Between October 14 to October 17, PCUN’s President, Reyna 

Lopez, is aware of ICE enforcement activity at over five locations around Woodburn and Salem, 

Oregon. Lopez Supp. Decl. ¶ 4. 

On October 17, pro bono attorneys went to the ICE Portland Office to obtain access to their 

clients. See Supplemental Declaration of Josephine Moberg (“Moberg Supp. Decl.”) ¶ 5; Lerner 

Decl. ¶ 2. One attorney was able to meet with only one client, but Defendants had already 

questioned him and asked him to sign paperwork that he did not understand; she could not fully 

do her job because Defendants refused to give her a copy of the documents. Moberg Supp. Decl. 

¶¶ 16-17.  

Two attorneys were denied access to prospective clients for over an hour and were only 

granted limited access after escalation to the Assistant Field Office Director. Lerner Decl. ¶¶ 2-7. 

There were at least four other people detained who were interested in speaking to attorneys but 

they were not permitted to meet. Id. ¶ 8. The attorneys attempted to visit at least five more clients 

later that day, but they had already been transported out of the facility. Id. ¶ 12.  

October 18, 2025. The PIRC hotline reported 224 calls and 3 confirmed detentions where 

each caller requested an attorney for the detained person. Walker Decl. ¶ 4.  
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Among those detentions, Defendants performed a so-called “traffic stop’ after the 

individual left his home. Declaration of R-J-S-V- (“RJSV Decl.”) ¶ 4.2 He was surrounded by three 

cars and four officers when he was stopped. Id. The man texted his attorney and called his partner 

to notify them of his detention. Id. ¶ 5. The officers pushed him against the car and arrested him. 

Id. ¶ 6. Upon learning of her client’s detention, R-J-S-V-’s attorney began preparing a habeas 

petition to challenge his detention. Declaration of Emma Gill (“Gill Decl.”) ¶ 4. The attorney 

requested one of her colleagues go to the Portland ICE Office to meet with her client. Id. Shortly 

thereafter, the attorney learned her client was not at the ICE Portland facility, but that he had been 

taken to an unknown location in Vancouver. Id. ¶ 6. 48 hours later, she finally made with her client 

and learned that ICE had tried to force him to sign documents, and that ICE had processed and 

booked him in a vacant parking lot in Vancouver, Washington. Id. ¶ 14.  

October 19, 2025.  The hotline received 150 calls and 3 reported detentions; callers 

requested legal assistance from the ECO on detainees’ behalf. Walker Decl. ¶ 4. 

One ECO attorney received a call notifying her that a client had been detained by ICE that 

morning in Gresham, Oregon. Declaration of Sara Denniston Eddie (“Eddie Decl.”) ¶ 2. The 

attorney immediately went to the Portland ICE Office to meet with her client. Id. The attorney 

arrived at around 11:45am but was not permitted to enter the building and was told repeatedly her 

client was not there. Id. ¶¶ 3-4, 7. Later that day, the attorney received a call from her client who 

confirmed he was at the Portland ICE Office and only allowed to call her because “there had been 

a mix up”. Id. ¶ 9. The attorney then spoke to the deportation officer who informed her that she 

could not visit her client and that he would be transported on the next “hourly transport” to Tacoma. 

Id. ¶ 10. 

 
2 Declarant R-J-S-V- seeks leave to submit his declaration anonymously because his public 
identification creates a retaliatory physical harm risk due to his status as an individual seeking 
protection in the U.S. and his claim is sensitive and highly personal. See Does I thru XXIII v. 
Advanced Textile Corp., 214 F.3d 1058, 1068 (9th Cir. 2000). If requested, the Declarant would 
provide his identity to the Court under seal.  
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October 20, 2025. The hotline received 242 calls and 19 detentions were confirmed with 

requests for legal assistance through ECO. 

October 21, 2025. By 2:00 pm, the hotline had received 130 calls, and 8 detentions were 

reported where the caller requested legal assistance from ECO. 

Plaintiff PCUN received a call from one of its leaders who works at a nursery in Dayton, 

Oregon. Lopez Supp. Decl. ¶ 5. PCUN’s members work at this nursery, and the caller reported that 

one of their co-workers was arrested by ICE near the nursery. PCUN transmitted an assistance 

request to the pro bono attorneys but does not know if they were able to access an attorney. Id.  

During these indiscriminate detentions, at least two U.S. citizens were arrested. The first 

man was arrested as he arrived to his workplace, despite his explanation that he was born in 

California.3  Officers told him to “turn around or he would get the dog.” Id. The second man was 

detained by Defendants while arresting his father during an immigration enforcement action on 

October 17, 2025. Moberg Supp. Decl. ¶ 12. Defendants refused to let attorney Moberg to meet 

with the U.S. citizen, eventually explaining they were charging him with a federal crime but not 

providing her with more explanation. Id. ¶¶ 8-12.  

B. Additional facts on disappearances into the vast DHS executive detention 
network that obstruct counsel. 

 
Defendants’ assertion that individuals detained in Oregon are generally transferred to the 

NWIPC is half false and should be given little weight. Resp. at 7. After ICE transfers individuals 

detained in Oregon out of the district, these individuals become lost within ICE’s vast detention 

network. While Defendants claim the ICE Online Detainee Locator System (“ODLS”) allows 

attorneys and members of the public to locate individuals in ICE custody, see ECF 21 at ¶ 21, 

locating individuals with ODLS is difficult at best. Supplemental Declaration of Alena A. Tupper 

 
3 Holly Bartholomew, “US citizen to file suit after targeted ICE arrest in Portland,” OPB (Oct. 9, 
2025), https://www.opb.org/article/2025/10/09/milwaukie-man-ice-arrest/, 
https://perma.cc/M4QV-5759 (last visited 10/22/2025).  
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(“Tupper Supp. Decl.”) ¶ 19. Indeed, it can take many days or more—if ever—for ICE to update 

the ODLS to accurately reflect a person’s location and custody status. But, this is beside the point 

because ODLS is not a replacement for the Fifth Amendment right to access counsel. That is, 

knowing where DHS has disappeared an Oregonian is one thing; having meaningful access to 

counsel is another.  

Portland to Tacoma. The half-truth of Defendants assertion is that there is rapid 

movement of people from Portland or Eugene to the detention center in Tacoma, Washington. But 

to achieve this, Defendants deny access to counsel. For example, ICE detained an Oregonian on 

October 19 and when his counsel went to the Portland ICE Office to meet with him, DHS flatly 

and incorrectly stated that he was not at the facility. Eddie Decl. ¶ 5. The attorney pressed for 

access and was rebuffed again; DHS falsely stated the client was not present at the facility and the 

attorney was even then misdirected by DHS who said her client was likely in police, not ICE 

custody. Id. ¶ 7. The attorney left the facility, only to receive a call from her client an hour later, 

informing her that he was indeed at the Portland facility and had been detained there for over four 

hours. Id. ¶ 8. He was then transferred to Tacoma. Id. 

The hide-and-seek practice of DHS in Portland and Eugene, where the individual is present 

in the district when the pro bono attorneys make contact, but DHS hides that fact is not an isolated 

incident but a documented pattern. Tupper Decl. ¶ 26; Gill Decl. ¶ 8 (ICE withheld her client’s 

whereabouts and gave her false information); Moberg Suppl. Decl. ¶¶8-12, 19 (ICE provided 

conflicting and non-responsive information when she sought to meet with her U.S. Citizen client).  

Portland to Tacoma to Anywhere. Once an individual leaves the district of Oregon to 

Tacoma, the vast and expanding network means DHS can transfer them anywhere very quickly. 

This state of motion operates as a continuous obstruction of access to counsel because the 
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individual is never anywhere long enough to find and to make the arrangements—if there is 

counsel available—to provide representation. See, e.g., Gabrielle LaMarr LeMee, How ICE 

detainees are moved miles away from families and attorneys, LA Times, Sept. 26, 2025, 

https://www.latimes.com/politics/story/2025-09-26/faster-more-frequent-transfers-of-immigrant-

ice-detainees-sow-fear-and-cut-off-resources, https://perma.cc/B6GP-PY57 (last visited 

10/22/2025) (data analysis that transfers between ICE facilities “are happening faster and more 

frequently” and “[t]ransfers move people from places where they may already have an attorney or 

where there are established legal-services organizations to a place ... where there may be fewer 

resources.”). 

Portland to Tacoma to Arizona to Mississippi. On October 15, 2025, DHS arrested an 

Oregonian and moved him out of the district the same day to the NWIPC. Lerner Decl. ¶¶ 14-15. 

Days later, Defendants moved him to Arizona where he was held in seemingly a bunker with 

approximately 50 other men. Id. ¶ 16. On October 20, 2025—five days after his detention—there 

was still no public information about his whereabouts. Id. ¶ 17. At some point between October 17 

and October 21, Defendants moved him to Adams County Correctional Center in Mississippi.4  

Within just a few days, DHS has secretly spirited him some 2,800 miles from where originally 

detained.5 

III. ARGUMENT 

 
4 Adams County Correctional has a history for violations that have “threatened the health, safety 
and rights of detainees.” See Office of Inspector General, Dep’t of Homeland Security, Violations 
of ICE Detention Standards at Adams County Correctional Center (July 14, 2021) at 3, 
https://www.oig.dhs.gov/sites/default/files/assets/2021-07/OIG-21-46-Jul21.pdf.  
5 Once individuals leave the district, without early access to counsel, they are often pressured into 
signing deportation orders. See Pritchard Decl. ¶ 10. 
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To obtain a mandatory injunction, Plaintiffs must “establish that the law and facts clearly 

favor [their] position.” Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015). Such injunctions 

are “not issued in doubtful cases or where the injury complained of is capable of compensation in 

damages.” Marlyn Nutraceuticlas, Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 878-79 (9th 

Cir. 2009). 

Here, Plaintiffs have met this standard. Plaintiffs have shown, through their complaint and 

the 15 supporting declarations since filed, that Defendants are engaged in a policy and practice of 

functionally denying access to counsel to Oregonians detained in civil immigration enforcement 

actions. As with the practices at issue in the Orantes-Hernandez case, the “cumulative effect” of 

Defendants’ actions is “to prevent [noncitizens] from contacting counsel and receiving any legal 

advice.” Orantes-Hernandez v. Thornburgh, 919 F.2d 549, 565 (9th Cir. 1990). The relief that 

Plaintiffs seek is necessary and appropriate to uphold noncitizens’ meaningful right to counsel by 

enabling them to connect with free, available legal service providers who seek to provide legal 

representation before they may be coerced to sign away their rights, disappeared for days into 

Defendants’ detention system, and transferred beyond this Court’s jurisdiction.6 

What Plaintiffs ask for is not unprecedented. Rather, the District Court for the District of 

Oregon granted a similarly tailored mandatory injunction in Innovation Law Lab v. Nielsen, 310 

F. Supp. 3d 1150, 1157 (D.Or. 2018). There, Defendants similarly engaged in practices that denied 

detained noncitizens at the FDC Sheridan detention facility access to the plaintiff, a legal service 

 
6 Plaintiffs agree that they must meet a heightened standard to receive a mandatory injunction from 
this Court. However, to the extent that Defendants argue that the “serious questions” standard for 
receiving any preliminary relief does not apply because there are not “serious factual questions 
that need to be resolved in the case,” ECF 20. at 12, citing Assurance Wireless USA, L.P. v. 
Reynolds, 100 F.4th 1024, 1031 (9th Cr. 2024), Plaintiffs strenuously disagree. Defendants’ 
Response crystallizes a number of serious factual questions on dispute, including but not limited 
to: 
 whether ICE has a policy/practice of denying access to counsel; whether this practice means to 
undermine noncitizens’ rights to counsel; whether Defendants’ widespread immigration arrests are 
in accordance with law, in particular 8 U.S.C. § 1157; whether security concerns justify rapid 
transfers; whether and when individuals can meaningful access counsel post-transfer; and whether 
individuals can be timely located post-transfer.  
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provider, who sought to provide them with free legal services. The Court concluded that the 

plaintiff established third-party standing on behalf of the detained individuals and that Defendants’ 

restrictions on access to counsel, taken together, had “the ‘cumulative effect’ of denying detainees 

constitutionally sufficient access to legal assistance” in violation of the Fifth Amendment. Id. at 

1163. The Court crafted an extensive mandatory injunction that went far beyond the temporary 

pause on transfer that Plaintiffs request here. See id. at 1165 (preventing Defendants from 

advancing immigration proceedings until noncitizens had the opportunity for a know-your-rights 

training and legal consult; prohibiting transfer out of the District of Oregon without “consent of 

counsel for that detainee” or “prior leave of the Court”; prescribing hours of access to counsel 

seven days a week and mandating minimum technological requirements to facilitate counsel within 

the facility; and requiring “timely advance written notice to the Office of the Federal Public 

Defender for the District of Oregon of any scheduled ‘credible fear’ interview of screening or any 

other asylum interview at FDC Sheridan”). As a result, the individuals detained at FDC Sheridan 

received access to counsel consistent with their constitutional rights – allowing them to present 

their meritorious claims for relief and almost uniformly prevail in their individual cases. See 

Innovation L. Lab, Ending Sheridan: Rise of a Rights Architecture, at 3 (June 21, 2019) (“The 

Sheridan Pro Bono Project won 100% of the credible fear claims and 97% of the release 

claims[.]”).7 

Here, as in Innovation Law Lab, Plaintiffs have established cognizable injury to their own 

organizations as well as third-party standing on behalf of the individual Oregonians detained in 

Defendants’ civil immigration enforcement actions. They have also established that Defendants’ 

policy and practice of denying access to counsel has the “cumulative effect” of clearly violating 

the right to counsel under the Fifth Amendment, as well as violating the First Amendment and the 

INA’s statutory right to counsel. Plaintiffs’ requested relief seeks merely to insert a temporary 

pause—not stop—on transfer out of the District of Oregon to give the Fifth Amendment meaning. 

 
7Available at: https://perma.cc/DHR3-FPFC.  
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A. Plaintiffs Are Likely to Succeed on the Merits of All Four Claims. 

1. Plaintiffs have standing to bring this case on behalf of their organizations, 
PCUN’s members, and third-party Oregonians who may be detained by 
Defendants in civil immigration enforcement. 

To establish Article III standing, a plaintiff must show an “injury in fact” that is “fairly 

traceable to the challenged action” and “likely” to be “redressed by a favorable decision.” Lujan 

v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992) (internal quotations omitted). The injury must 

also be “(a) concrete and particularized, and (b) actual or imminent, not conjectural or 

hypothetical.” Id. at 560 (internal quotations omitted). An organization can have standing in its 

own right (“organizational standing”) and/or through representation of its members (“associational 

standing”). Students for Fair Admission, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 

181, 199 (2023) (“SFFA”) (quoting Warth v. Seldin, 422 U.S. 490, 511 (1975)). 

Moreover, the Supreme Court has “recognized the right of litigants to bring actions on 

behalf of third parties” where three criteria are met:  

The litigant must have suffered an “injury in fact,” thus giving him or her a 
“sufficiently concrete interest” in the outcome of the issue in dispute; the litigant 
must have a close relation to the third party; and there must exist some hindrance 
to the third party’s ability to protect his or her own interests.  

Powers v. Ohio, 499 U.S. 400, 410–11 (1991). Both CLEAR Clinic and PCUN easily meet this 

standard. See Innovation L. Lab, 310 F. Supp.3d at 1150 (finding third-party standing where 

detained immigrants requested legal services and “the circumstances of the detainees’ confinement 

– specifically, the lack of access to immigration lawyers … – poses a significant hindrance to the 

detainees’ ability to advocate on their own behalf”); accord Southern Poverty Law Center v. U.S. 

Dep’t of Homeland Security, 2020 WL 3265533, at *14 (D.D.C. 2020).  

a. Plaintiffs have established organizational standing. 
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Plaintiffs establish organizational standing where Defendants’ actions have “directly 

affected and interfered with [Plaintiffs’] core business activities.” FDA v. Alliance for Hippocratic 

Medicine, 602 U.S. 367, 394 (2024) (quoting Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 

(1982)). This injury is precisely what CLEAR Clinic and PCUN have demonstrated. CLEAR 

Clinic and PCUN have established organizational standing because Defendants’ actions interfered 

with core business activities by “perceptibly impair[ing] [their] ability to provide counseling” and 

other services to detained noncitizens. Id. (quoting Havens Realty at 379). 

Contrary to Defendants’ assertions, ECF 20 at 14-15, neither CLEAR Clinic nor PCUN 

has “spen[t] its way into standing by expending money to gather information and advocate against 

the defendant[s’] action[s].” Hippocratic Medicine, 602 U.S. at 394. In Hippocratic Medicine, 

medical associations standing claims were rejected because they were “expending money to gather 

information and advocate against the defendant’s action.” Id. at 395. Here, neither organizational 

plaintiff alleges harm to their organization’s ability to publicly advocate against Defendants’ 

policies. Cf. id. at 395 (rejecting standing based on “advocacy businesses”). Instead, CLEAR 

Clinic is seeking to provide legal services and PCUN is seeking to connect its members with such 

legal services consistent with their missions and core activities – which are now perceptibly 

impaired by Defendants’ actions. Tupper Supp. Decl. ¶ 6 (“Our highest priority as an organization 

is providing free legal services to community members who need them most . . . ICE’s practice of 

depriving our attorneys of access obstructs the CLEAR Clinic’s core mission.”); Lopez Supp. Decl. 

¶ 6 (due to ICE enforcement and denial of access to counsel, “we have been unable to work on 

other issues core to our work as planned.”); id. ¶ 4; Lopez Decl. ¶¶ 6-9, 22, 33-34 (describing 

business activities and impairment).   

Defendants’ denial of access to counsel has impaired Plaintiffs’ ability to provide core 

services and achieve their missions. See Hippocratic Medicine, 602 U.S. at 393-394.  CLEAR 

Clinic “provide[s] immigration legal services as part of [its] core mission and business activities” 

to “provide free legal services to Oregonians.” Tupper Decl. ¶ 3. CLEAR Clinic is a part of 

“Oregon’s rapid response system for ICE detentions and provides free legal screenings and advice 
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to anyone detained by ICE in Oregon.” Tupper Decl. ¶ 11. CLEAR Clinic is also a legal service 

provider within ECO, a universal representation program providing legal services to immigrants 

in Oregon. Tupper Supp. Decl. ¶¶ 2-3. Defendants’ denial of CLEAR Clinic attorneys’ access to 

prospective and current clients detained at the Portland ICE Field Office impairs their ability to 

provide immigration legal services within its “core business activities.”8 See Immigrant Defs. L. 

Ctr. v. Noem, 145 F.4th 972, 987 (9th Cir. 2025) (“Direct organization standing can be satisfied if 

the organization alleges that a defendant’s actions ‘affected and interfered with [a plaintiff's] core 

business activities.’”) (quoting Hippocratic Medicine, 602 U.S. at 395). As in Immigrant Defs. L. 

Ctr., CLEAR Clinic has organizational standing because Defendants’ practices have caused its 

staff to expend additional time, effort, and resources on even establishing access to clients and 

prospective clients in order “to continue advancing its core business activities and longstanding 

mission of providing direct representation, counseling, and legal assistance.” Id. at 989; see Tupper 

Decl. ¶ 10 (“CLEAR Clinic attorneys are pulled from existing casework and other responsibilities 

to travel to the Portland ICE office given the risk of rapid transfer”); see also Tupper Supp. Decl. 

¶ 7 (explaining how the denial of access to clients impairs CLEAR Clinic’s ability to meet its 

contractual obligations).9 

 
8 Defendants seek to limit the definition of “prospective” clients to the definition in the Oregon 
Rules of Professional Conduct. Resp. 16 at n. 1. Plaintiffs do not dispute that Or. Rule of Prof’l 
Conduct R.1.18 provides a definition of a “prospective client,” however, the Rule provides this 
definition for the purpose of determining when and how a lawyer’s ethical duty attaches to 
prospective clients. Plaintiffs’ definition of prospective clients here refers to the actual individuals 
to whom, consistent with their mission and core business activities, they seek to offer free legal 
services. See Tupper Decl. ¶11; see also Tupper Supp. Decl. ¶¶2-3; see also Black’s Law 
Dictionary, Tenth Ed. (defining “prospective” as “1. Effective or operative in the future . . . 2. 
Anticipated or expected; likely to come about ”).  
9 Defendants’ argument that Plaintiffs have no statutory cause of action, see Resp. at 17 n.2, ignores 
the zone of interest doctrine. Whether Plaintiffs’ claims fall within the “zone of interests” is a 
“‘prudential’ inquiry that asks ‘whether the statute grants [a plaintiff] the cause of action that [it] 
asserts.’” E. Bay Sanctuary Covenant v. Trump, 932 F.3d 742, 767 (9th Cir. 2018) (“EBSC I”) 
(quoting Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 126 (2014)). The 
zone of interests test “forecloses suit only when a plaintiff’s interests are so marginally related to 
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PCUN has also established organizational standing because Defendants’ conduct has 

“directly affected and interfered with [Plaintiffs’] core business activities.” Hippocratic Medicine, 

602 U.S. at 394. Because Defendants’ challenged conduct has created intense uncertainty about 

the legal rights of the immigrant community members PCUN serves, PCUN has “experienced an 

increase in calls asking for legal assistance, advice, and legal services that we facilitate through 

our core programming and partnerships to our members and the community.” id. ¶¶ 31, 33; Lopez 

Supp. Decl. ¶ 4. Responding to these urgent inquiries has caused PCUN to significantly divert 

resources from other core programs and planned work, including farmworker overtime. See Lopez 

Supp. Decl. ¶¶ 4, 6. As with the false information that interfered with plaintiff’s housing counseling 

services in Havens Realty, 455 U.S. at 379, Defendants’ lawless conduct in denying access to 

counsel creates uncertainty that interferes with PCUN’s core business activity of educating 

farmworkers and Latinx community members about their legal rights. See Lopez Decl. ¶ 32 

(explaining that if PCUN cannot provide accurate advice about legal services and the rights of 

noncitizens, it is “not serving part of our mission”); see also Lopez Supp. Decl. ¶ 7. Defendants’ 

denial-of-counsel practices have also interfered with PCUN’s ability to facilitate access legal 

services. Lopez Decl. ¶ 25 (explaining that PCUN confirmed that attorneys were trying to access 

farmworkers detained and taken to the Portland ICE office but were unable to do so); see also 

Lopez Supp. Decl. ¶ 5; Lopez Decl. ¶ 35 (explaining that “the denial of access to counsel when a 

detention happens hinders all of our efforts to provide services to our community – it is as if 

effectively we are not providing them at all, despite the time and resources we have invested”).  

 
or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that 
Congress authorized that plaintiff to sue.” Lexmark, 572 U.S. at 130 (internal quotation marks and 
citation omitted). To bring a claim under the APA, a plaintiff must be “arguably within the zone of 
interests to be protected or regulated by the statute” that they say was violated – here, the INA. See 
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. 209, 224 (2012). 
Because both Plaintiffs fall squarely within the INA’s zone of interests, they may sue to enforce its 
rights. See EBSC I, 932 F.3d at 768 (organizations that “help[] immigrants navigate the 
immigration process” fall within the INA’s zone of interests). 
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b. Plaintiff PCUN has established associational standing. 

PCUN also has established associational standing on behalf of its members. First, PCUN’s 

members “would otherwise have standing to sue in their own right,” SFFA, 600 U.S. at 199, as 

“[a]t least one identified member suffered or [will] suffer harm” that it is an injury-in-fact. 

Summers v. Earth Island Inst., 555 U.S. 488, 498 (2009). While Defendants are correct that “no 

individuals PCUN member is a named Plaintiff in this lawsuit,” ECF 20 at 17, no specific PCUN 

member need be identified by name to satisfy Article III. Nat’l Council of La Raza v. Cegavske, 

800 F.3d 1032, 1041 (9th Cir. 2015). In Vasquez Perdomo v. Noem, plaintiffs challenged, as 

relevant here, the denial of access to counsel at a facility at the ICE Field Office in Los Angeles. 

Vasquez Perdomo v. Noem, 2025 WL 1915964, *4-5 (C.D. Cal. July 11, 2025). The Central District 

of California found that the injury-in-fact showing was sufficient where members had a 

“reasonable fear of imminent detention without access to counsel.” Id. at 11. This injury-in-fact is 

the same injury that PCUN members now face, as substantiated in declarations that are admissible 

and proper before this court. Cf. ECF 20 at 17. The farmworker and Latinx community have 

experienced increased surveillance and detentions. See id. ¶ 4-5 (describing at least five sites of 

ICE enforcement activity verified by PCUN between October 14 and 17, 2025 and the October 21, 

2025 arrest of worker near Monrovia Nursery PCUN’s members were working); see also Lopez 

Decl. ¶¶ 25, 28-29. PCUN’s members reasonably are “incredibly fearful” of being detained and 

denied access to counsel. Lopez Supp. Decl. ¶¶ 7-8 (“While PCUN regularly informs our members 

about their right to counsel and the legal services that are available through the ECO program, our 

members are also fearful that they will be unable to access counsel if detained”); see also Lopez 

Decl. ¶ 25.  

Second, the interests at stake in this case are germane to PCUN’s purpose because 

Defendants’ denial of access to counsel affects PCUN’s goals and work. See Int’l Union, United 

Auto., Aerospace & Agr. Implement Workers of Am. v. Brock, 477 U.S. 274, 26 (1986). As 

described, PCUN “advocates for and empowers Oregon farmworkers and Latinx families to 
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advance their communities’ goals” and works to promote “immigrant rights[.]” Lopez Decl. ¶ 6. 

Standing in the shoes of its immigrant community members to vindicate their rights is squarely 

germane to PCUN’s purpose. See Vasquez Perdomo v. Noem, 148 F.4th 656, 676 (9th Cir. 2025), 

stay of temporary restraining order granted by 2025 WL 2585637 (S. Ct. Sept. 8, 2025) 

(concluding that the interest that association plaintiffs sought to protect was germane to their 

mission to defend the rights of low-wage workers with various immigration statuses).  

Finally, “neither the claim asserted, nor the relief requested requires the participation of 

individual members in the lawsuit.” Friends of the Earth, Inc. v. Laidlaw Env’t Servs. (TOC), Inc., 

528 U.S. 167, 181 (2000) (citing Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 

(1977)). “As a general matter, membership organizations may bring constitutional claims on behalf 

of their members.” Vasquez Perdomo, 148 F.4th at 677. This is particularly true where a broad 

change in procedure rather than individualized injunctive relief is sought. Here, Plaintiffs are not 

asking the court to fashion individualized relief, but rather injunctive and declaratory relief that 

would remedy actual or imminent constitutional and statutory violations against PCUN’s 

membership as whole. Associational standing is also appropriate here, where PCUN members may 

be fearful of bringing suit themselves. See Vasquez Perdomo, 148 F.4th at 677 (finding 

associational standing where the “intense fear of discriminatory stops that Defendants’ roving 

patrols have provoked may prevent the association plaintiffs’ members from active participation 

in the lawsuit”); see also Lopez Supp. Decl. ¶¶ 5, 9-10 (describing fear among its members). PCUN 

has therefore established associational standing.  

c. Plaintiffs have established third-party standing on behalf of 
Oregonians detained by Defendants in civil immigration 
enforcement actions. 

Both Plaintiffs also meet the threshold for establishing the requirements of third-party 

standing. See Powers, 499 U.S. at 410-11. First, as described supra, both CLEAR Clinic and 

PCUN have suffered injury-in-fact because their core business activities – and, for PCUN, the 

interests of their members – are harmed by Defendants’ denial of access to counsel. Indeed 
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“[c]ourts have found that legal aid organizations suffer an injury when their ‘organizational 

purpose’ or mission ‘has been thwarted’,” as CLEAR Clinic’s has been here. See Southern Poverty 

Law Center, 2020 WL 3265533, at *12  (citing Haitian Refugee Ctr. v. Gracey, 809 F.2d 794, 799 

(D.C. Cir. 1987)).  

Second, both organizations demonstrate a sufficiently close relationship to the detained 

Oregonians they seek to protect. The close relationship “requirement is not formidable[,]” and an 

attorney-client relationship is a quintessential example. See U.S. v. $100,348.00 in U.S. Currency, 

354 F.3d 1110, 1127-28 (9th Cir. 2004) For CLEAR Clinic, many detained Oregonians are their 

formal clients already, Moberg Decl. ¶¶ 16, 23; Tupper Decl. ¶ 23, while others have requested 

CLEAR Clinic’s legal services directly or through family members’ calls to rapid response 

channels, Moberg Decl. ¶ 6, 7; Tupper Decl. ¶ 10; Tupper Supp. Decl. ¶¶ 2-3, and all such 

individuals are eligible to be considered for their free legal services. Tupper Decl. ¶ 11; Supp. 

Tupper Decl. ¶¶ 2-3. The numerous requests that CLEAR Clinic receives to provide legal services 

to detained Oregonians “sufficiently demonstrate that [it] has a close relation to the detainees, even 

if Defendants’ policies, practices, and actions have prevented [its] attorneys from formalizing their 

legal relationship with many of those detainees.” Innovation Law Lab, 310 F.Supp.3d at 1162. 

Similarly, through its mission and strong position of community trust, PCUN has a close 

relationship with detained Oregonians as they, their families, and their community members 

routinely contact the organization to understand their legal rights and to be connected with legal 

services. Lopez Decl. ¶¶ 32-35; Lopez Supp. Decl. ¶ 7; cf. Voigt v. Savell, 70 F.3d 1552, 1564-65 

(9th Cir. 1995) (to meet the close relationship test, “the relationship between the litigant and the 

third party [must be] such that the former is fully, or very nearly, as effective a proponent of the 

right as the latter”).  

Third, the nature of this entire case demonstrates why there exists “some hindrance” to 

detained Oregonians’ ability to protect their own interests. As this Court explained in Innovation 

Law Lab, “obviously, the circumstances of the detainees’ confinement – specifically, the lack of 

access to immigration lawyers that forms the foundation of this case – poses a significant hindrance 
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to the detainees’ ability to advocate on their own behalf, as do the foreign language barriers faced 

by many of the civil detainees.” Innovation Law Lab, 310 F.Supp.3d at 1162; accord Southern 

Poverty Law Center, 2020 WL 3265533, at *14; see also RJSV Decl. ¶¶ 6, 8 (ICE agents took him 

to an out-of-state abandoned parking lot where they processed him without permitting him to speak 

with his lawyer); Lerner Decl. ¶¶ 14-19 (father was detained then disappeared within ICE’s 

detention system, impeding his access to counsel); Pritchard Decl. ¶¶ 4, 12-17 (describing 

significant difficulties in accessing clients detained at the NWIPC and other ICE detention 

locations, impeding her representation); Gill Decl. ¶ 15 (describing ICE’s practice of transferring 

individuals to various locations across the country and how transfers impact to access to counsel). 

A party need not face “insurmountable hurdles to warrant third party standing,” making it a 

“relatively low threshold” to meet. Pennsylvania Psychiatric Soc. v. Green Spring Health Servs., 

280 F.3d 278, 290 (3d Cir. 2002) (quoting Exodus Refugee Immigration, Inc., 164 F. Supp. 3d 718, 

732 (S.D. Ind. 2016)). Plaintiffs have clearly met that threshold here.  

Plaintiffs have thus additionally established third-party standing to seek temporary 

injunctive relief at this preliminary stage on behalf of Oregonians who are deprived access to 

counsel while detained by Defendants. 

2. Plaintiffs are likely to succeed on the merits of their Fifth Amendment 
claim (Count One). 

Defendants argue that Plaintiffs are unlikely to succeed on their Fifth Amendment claim 

because they “provide robust access to counsel at the NWIPC consistent with the Fifth 

Amendment.” Resp. at 19-20. This is not the case, see Pritchard Decl. ¶¶ 4-8, 10-17, but even if it 

were, Defendants conveniently ignore the fact that their large-scale deportation project involves 

the rapid transfer of detainees not just to NWIPC but to remote detention centers throughout the 

country, including Louisiana and Texas, and even abroad. See id. ¶ 17; Gill Decl. ¶ 15; Lerner 

Decl. ¶¶ 14-19; Carol Rosenberg, ICE Sends More Migrants to Guantánamo Bay, Resuming 

Operations, NY Times (Oct. 14, 2025), https://www.nytimes.com/2025/10/14/us/politics/ice-
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migrants-guantanamo-bay.html (explaining that ICE has resumed sending people to the U.S. naval 

base at Guantánamo Bay, Cuba). Defendants provide no evidence that people detained in such far-

off places will have appropriate access to counsel; and indeed, they have taken the position that 

individuals improperly removed from the United States have no right to due process or counsel at 

all. See, e.g., Michael Martin, Obed Manuel, The risk Kilmar Abrego Garcia’s case poses for 

citizens, according to legal scholar, NPR (Apr. 15, 2025), https://www.npr.org/2025/04/15/nx-s1-

5364887/kilmar-abrego-garcia-trump-court-order (describing Trump Administration’s position 

that due process does not apply after wrongful removal). In addition to the undeniable harms to 

the detained Oregonians subject to this system, CLEAR Clinic is harmed by the inability to 

represent their clients and prospective clients who are transferred to such inaccessible sites, Tupper 

Decl. ¶ 29 (“we have now lost the opportunity to advise these people of their legal rights and are 

unlikely, without great additional effort, to be able to locate them and provide follow-up legal 

services”), and Plaintiff PCUN’s members are harmed by the reasonable fear that they will be 

unable to access counsel if detained in such cases, Lopez Supp. Decl. ¶ 8.  

Importantly, the government’s responsibility is to provide meaningful access to counsel. 

See Immigrant Defs. L. Ctr. v. Noem, 781 F. Supp. 3d 1011, 1050 (C.D. Cal. 2025) (“[T]he INA 

mandates that asylum seekers have meaningful access to counsel, including the right to contact 

counsel and the time, space, and ability to consult with counsel safely and confidentially.”). “As 

[the Ninth Circuit] ha[s] stressed, the importance of the right to counsel … cannot be overstated.” 

Usubakunov v. Garland, 16 F.4th 1299, 1303 (9th Cir. 2021) (cleaned up), and the government 

cannot “make[] a mockery of the clear statutory mandate” of the “right to counsel of [respondent’s] 

own choice,” Rios-Berrios v. INS, 76 F.2d 859, 863 (9th Cir. 1985). The Ninth Circuit has 

“consistently emphasized the critical role of counsel in deportation proceedings . . . and [has] 

warned the [government] not to treat it casually.” Orantes-Hernandez, 919 F.2d at 554 (9th Cir. 

1990) (quoting Baires v. INS, 856 F.2d 89, 91 n.2 (9th Cir. 1988) (citations omitted)).  

The Ninth Circuit and this Court have held that Defendants violate the right to counsel 

when the “cumulative effect” of government practices is “to prevent [noncitizens] from contacting 
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counsel and receiving any legal advice.” Id. at 565; see also Innovation Law Lab, 310 F.Supp.3d 

at 1163 (granting mandatory injunction where government “policies and practices have the 

‘cumulative effect’ of denying detainees constitutionally sufficient access to legal assistance”). In 

Orantes-Hernandez, the Ninth Circuit found that access to counsel was violated when the 

government transferred individuals “far from where potential counsel or existing counsel were 

located[,]” limited attorney visitation hours and phone access, delayed meetings with counsel, 

made “inadequate efforts to ensure” conversational privacy, and failed to adequately “apprise 

detainees of the presence of their attorneys.” 919 F.2d at 565. Here, Defendants’ denials of access 

to counsel are far from “isolated incidents that may occur for legitimate reasons”. Contra Resp. at 

9. Plaintiffs have submitted declarations alleging, with copious specific examples, how Defendants 

have systematically denied detained Oregonians access to counsel before rapidly transferring them 

out of state. See Tupper Decl. ¶ 26 (ICE transferred a client out of state while his attorney waited 

in the lobby), ¶ 27 (eICE transferred their client out of state after alleging the person had “refused” 

a visit when the client had repeatedly requested to speak with a lawyer); Gill Decl. ¶ 8 (describing 

how ICE withheld her client’s whereabouts and gave her false information prior to transfer); 

Moberg Decl. ¶¶16-21 (describing the conflicting information provided to deny the attorney access 

to her client prior to transferring him out of state); Eddie Decl. ¶¶ 2-10 (describing how ICE 

transferred her client out of state after falsely telling her that her client was not at the Portland ICE 

Field Office, when her client was there); Kilgren Decl. ¶ 5 (describing ICE’s practice at the Eugene 

Field Office of prohibiting attorneys from entering the building), ¶¶ 6-14 (describing numerous 

instances where ICE denied access to individuals detained at the Eugene ICE facility). Even for 

clients with already-retained counsel, Defendants have withheld the location of these individuals 

from their attorneys until the individuals are out of state. See id. Defendants’ policies and practices 

are thus at least as obstructive as those at issue in Orantes-Hernandez – and the cumulative effects 

of Defendants’ denial of access to counsel are even more extreme, as they may result in rapid 

detention and deportation without any access to counsel once an individual is moved out of 

Oregon. 
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In the current context, access to counsel cannot be meaningful unless it is provided pre-

transfer. As part of their efforts to effectuate “the single largest Mass Deportation Program in 

History,”10 Defendants will funnel many of Plaintiffs’ prospective clients and members to fast-

track deportation processes that avoid regular removal proceedings all together. See, e.g., LJPL v. 

Wamsley, No. 3:25-cv-01390 (D.Or. Sept. 25, 2025) (describing efforts to reinstate the prior 

removal order of an asylum seeker with pending removal proceedings); OJM v. Bostock, No. 3:25-

cv-00944, ECF 32 (July 14, 2025) (granting habeas based on due process violation caused by ICE’s 

efforts to rapidly place the petitioner in expedited removal). In this context, access to counsel must 

be provided before transfer to not ring empty. Accord Vasquez Perdomo, 2025 WL 1915964, at 

*15 (requiring access to counsel at temporary holding facilities in the Los Angeles area). Absent 

the opportunity to provide counsel (for Plaintiff CLEAR Clinic) and receive counsel (for Plaintiff 

PCUN’s members) early in the process, many detainees will be subject to unlawful removals, 

pressured to sign away their legal rights, or forced to represent themselves in their removal 

proceedings due to the unavailability of other counsel in distant detention centers. See Pritchard 

Decl. ¶ 10 (describing ICE’s coercion of people into renouncing rights), ¶ 17 (describing difficulty 

reaching clients at remote detention centers); Tupper Supp. Decl. ¶ 12 (describing multiple 

instances where access is gained to a client post-transfer only to discover the person already signed 

for deportation before they could consult with counsel). 

 Thus, Plaintiffs are likely to succeed in their Fifth Amendment claim.   

3. Plaintiffs are likely to succeed on the merits of their First Amendment 
claims (Counts Two and Three). 

Plaintiffs are likely to succeed on their First Amendment claims. The thrust of Defendants’ 

argument is that any denial of access to counsel upon detention is cured through the purported 

provision of access to NWIPC. Resp. at 22-23. As described supra, Defendants significantly 

 
10 See Pres. Donald Trump, @realDonaldTrump, Truth Social (June 15, 2025, 5:43pm).  
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overstate the ease with which Plaintiff CLEAR Clinic can access it clients and Plaintiff PCUN’s 

members can access their lawyers at NWIPC; see Pritchard Decl. ¶¶ 4-8, 12-16; and transfer to 

NWIPC is by no means a given; see id. at ¶ 17 (describing transfers to Louisiana and Texas); Gill 

Decl. ¶ 15 (describing transfers to Louisiana, Texas and Mississippi); Lerner Decl. ¶¶ 14-18 

(describing transfer to Arizona and Mississippi).  

Defendants argue that Plaintiffs cannot point to any “formal restrictions” on speech but 

instead only identify “isolated past content-neutral actions.” ECF at 20. On the contrary, the 

Eugene ICE office has a stated policy of preventing attorneys from even entering the building to 

meet with detainees. Kilgren Decl. ¶ 8 (Deputy Field Officer Eric Johnson “confirmed that officers 

in Eugene do not allow anyone besides the subject into the secure area”). Though Officer Chan 

claims that attorneys will be granted pre-transfer access to detainees “where feasible”, ECF 21 

¶ 17, circumstances even since the filing of this complaint demonstrate that access is granted on 

an extremely limited basis and most often is outright denied, see Moberg Supp. Decl. ¶¶ 7-17 

(describing barriers to client access at the Portland ICE Office on October 17); Lerner Decl. ¶¶ 2-

13 (same). Plaintiffs have provided more than sufficient facts to show meaningful restrictions on 

CLEAR’s right to communicate with its clients and prospective clients, and PCUN’s members 

right to communicate with chosen counsel. See Moberg Decl. ¶¶ 5-31; Moberg Supp. Decl. ¶¶ 7-

17, Tupper Decl. ¶¶ 22-29; Tupper Supp. Decl. ¶¶ 9, 12-19. In Torres v. U.S. Department of 

Homeland Security, 411 F. Supp. 3d 1036, 1067-68 (C.D. Cal. 2019), the court rejected the 

government’s argument that only an “outright ban on communication” would violate the plaintiffs’ 

First Amendment rights. Instead, it concluded that even where detained people had some ability 

to communicate with counsel, restrictive conditions on access to counsel—such as restrictions on 

phone calls, email, and mail; lack of proper confidentiality; and delays in appointment times—
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impermissibly burdened plaintiffs’ First Amendment rights to communicate with the outside 

world, including with attorneys. Id. at 1045, 1067–68; cf. Doe v. ICE, 490 F. Supp. 3d 672, 694 

(S.D.N.Y. 2020) (where ICE arrests in and around courthouses prohibited legal services 

organizations from providing legal services to their clients and engendered an “atmosphere of 

fear,” Defendants’ actions were the “functional equivalent of a denial of access” to the courts).  

While Defendants argue that the First Amendment rights may be subject to reasonable 

restrictions, Resp. at 22; “the legitimate interest of the State” in effectuating such regulations must 

be “weigh[ed] . . . against the effect of the regulation on individual rights.” NAACP v. Button, 371 

U.S. 415, 453 (1963). Defendants detail an array of purported logistical and security concerns that 

they claim prevent attorney access pre-transfer, ECF 20 at 23, but fail to acknowledge the real and 

immediate impact this denial has detained Oregonians such as Plaintiff PCUN’s members, who, 

without prompt attorney access, may be transferred far from their chosen, and available, counsel 

in Oregon to distant detention centers in and outside of the United States; see Pritchard Decl. ¶ 17, 

Lopez Supp. Decl. ¶¶ 8-10; Carol Rosenberg, ICE Sends More Migrants to Guantánamo Bay, 

Resuming Operations, NY Times (Oct. 14, 2025), 

https://www.nytimes.com/2025/10/14/us/politics/ice-migrants-guantanamo-bay.html; and the 

Plaintiff CLEAR Clinic, who is prevented from representing its clients and prospective clients who 

are whisked out of state. Tupper Decl. ¶¶ 29, 35; Tupper Supp. Decl. ¶ 12.  

Thus, Plaintiffs are likely to succeed on their First Amendment claims.  

4. Plaintiffs are likely to succeed on the merits of their statutory right to 
counsel claim (Count Four). 

Plaintiffs are likely to succeed on the merits of their statutory right to counsel claims. The 

APA provides for judicial review of agency action found to be “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law . . . [or] in excess of statutory jurisdiction, 
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authority, or limitations, or short of statutory right[.]” 5 U.S.C. § 706(2)(A), (C). Agency action is 

arbitrary and capricious where the agency “relied on factors which Congress has not intended it to 

consider” or “entirely failed to consider an important aspect of the problem.” Motor Vehicle Mfrs. 

Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). The agency must examine relevant 

data and articulate a satisfactory explanation for its action, including a “rational connection 

between the facts found and the choice made.” Id. (quoting Burlington Truck Lines v. United 

States, 371 U.S. 156, 168 (1962)). In the immigration context, the agency’s “approach must be 

tied, even if loosely, to the purposes of the immigration laws or the appropriate operation of the 

immigration system.” Judulang v. Holder, 565 U.S. 42, 55 (2011). 

First, Plaintiffs have sufficiently identified a final agency action. An agency action is final 

if it marks “the consummation of the agency’s decisionmaking process,” and is an action “by which 

rights or obligations have been determined, or from which legal consequences will flow.” Bennett 

v. Spear, 520 U.S. 154, 177-78 (1997) (cleaned up). Defendants argue that Plaintiffs challenge 

merely “an operational decision” by the agency. Resp. at 26. But agency action includes not just 

formal rules, but also the “denial” of “relief” or “failure to act” where action is legally required. 5 

U.S.C. § 551(13); Norton v. Southern Utah Wilderness Ass’n, 542 U.S. 55, 62 (2004).11 The facts 

clearly show that ICE fails to provide, as it is legally required to do, meaningful access to counsel. 

Tupper Decl. ¶¶ 23-29; Tupper Supp. Decl. ¶¶ 8-9, 12-6, 18; Moberg Decl. ¶¶ 5-31; Moberg Supp. 

Decl. ¶¶5-19; Kilgren Decl. ¶¶ 6-14. And it is certainly a decision from which “legal consequences 

. . . flow,” Bennett, 520 U.S. at 178, as the denial of access to counsel before transfer can result in, 

 
11 Plaintiffs have shown the existence of an actual policy within the meaning of the APA. 
Defendants make clear that their policy is to not provide access to counsel pre-transfer, except on 
very limited occasions and for short duration. See ECF 21 at ¶ 17 (noting that accessis provided 
only “where feasible”, and provide a long list of circumstances under which no access will be 
provided”), ¶ 20 (noting that ICE is limiting the amount of time individuals remain in their Oregon 
offices and is transporting individuals to the NWIPC as expeditiously as possible due to purported 
safety reasons).   
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to Plaintiff PCUN’s members, the deprivation of liberty and deportation (as they may give up 

important legal rights that they do not know that they have until they speak with an attorney), see 

Lopez Supp. Decl. ¶¶ 8-9; see also Cabrales Decl. ¶14; Tupper Supp. Decl. ¶ 12; Pritchard Decl. 

¶ 10, and to Plaintiff CLEAR Clinic, whose ability to represent their clients and potential clients 

may be effectively extinguished, see Tupper Decl. ¶ 29; Tupper Supp. Decl. ¶ 12. Accord Wagafe 

v. Trump, No. C17-0094-RAJ, 2017 WL 2671254, at *10 (W.D. Wash. June 21, 2017) (finding 

final agency action when a policy “affect[ed] the thousands of applicants whose qualified 

applications [we]re allegedly indefinitely delayed or denied” as a result). 

Plaintiffs are likely to succeed on the merits because the restrictions identified here are like 

those that other courts have found to violate the INA. The right to counsel “begins before any court 

proceeding, with notices from the agency to the immigrant and with the detention itself.” Torres, 

411 F. Supp. 3d at 1061–62; 8 C.F.R. § 287.3(c) (providing that an immigrant arrested without a 

warrant must be notified of her “right to be represented at no expense to the Government”). Similar 

relief has been granted in other cases in which Defendants have denied detainees access to counsel 

in temporary holding facilities. See, e.g., Orantes-Hernandez, 919 F.2d at 565-67 (upholding 

injunction to remedy “a pattern of practices which severely impeded class members from 

communicating with counsel”); Innovation Law Lab, 310 F.Supp.3d at 1163-66 (imposing 

mandatory injunction prescribing access to counsel requirements). 

Defendants further argue that their ability to detain and rapidly transfer is wholly 

discretionary. ECF 20 at 27-28. But the Executive Branch’s exercise of any discretionary authority 

must be in accordance with constitutional and statutory rights. See Hernandez v. Sessions, 872 F.3d 

976, 981 (9th Cir. 2017).12  

B. Absent Relief from this Court, Plaintiffs and Detained Oregonians Will 
Continue to Experience Irreparable Harm. 

 
12 Notably, Defendants do not argue that this Court’s jurisdiction is restrained by any specific 
provision of the INA. ECF 20 at 27-28; see also Innovation Law Lab, 310 F.Supp.3d at 1160-61 
(holding that the district court has jurisdiction over similar access-to-counsel claims, 
notwithstanding jurisdiction-stripping provisions of the INA). 
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Irreparable harm is “harm for which there is no adequate legal remedy.” Arizona Dream 

Act Coal. v. Brewer, 757 F.3d 1053, 1068 (9th Cir. 2014). Violations of constitutional rights 

“unquestionably constitute[] irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976).  

Absent intervention from this Court, both Plaintiffs will suffer irreparable harm. 

Defendants’ practices and policies obstruct CLEAR Clinic and PCUN’s ability to carry out their 

core activities, including impairing their ability to offer and to facilitate legal representation. These 

alleged harms are “definite and concrete, not hypothetical or abstract,” see Oklevueha Native Am. 

Church of Hawaii, Inc. v. Holder, 676 F.3d 829, 835 (9th Cir. 2012) (citation modified). Moreover, 

where parties cannot recover monetary damages from their injury, as in APA cases, economic harm 

can be considered irreparable. E. Bay Sanctuary Covenant v. Biden, 993 F.3d 640, 677 (9th Cir. 

2021). “Intangible injuries may also qualify as irreparable harm, because such injuries ‘generally 

lack an adequate legal remedy.’” Id.  

Defendants’ denial of access to counsel will continue to cause irreparable harm to detained 

Oregonians by depriving them of access to free local counsel, thus impeding their ability to engage 

in their immigration proceedings. See Arroyo v. United States Dep't of Homeland Sec., 2019 WL 

2912848, at *17 (C.D. Cal. June 20, 2019) (observing that “a significant burden on the attorney-

client relationship, without a showing of underlying prejudice to the removal proceedings, may be 

sufficient to establish a legal injury sufficient to justify injunctive relief”). Moreover, absent relief 

from the Court, many detained Oregonians will continue to be precluded from access to counsel 

that could allow them to seek release from unlawful detention, resulting in “a loss of liberty that 

is . . . irreparable.” Moreno Galvez v. Cuccinelli, 492 F. Supp. 3d 1169, 1181 (W.D. Wash. 2020) 

(Moreno II), aff’d in part, vacated in part on other grounds, remanded sub nom. Moreno Galvez 

v. Jaddou, 52 F.4th 821 (9th Cir. 2022); cf. Rodriguez v. Robbins, 715 F.3d 1127, 1145 (9th Cir. 

2013) (irreparable harm is met where “preliminary injunction is necessary to ensure that 

individuals . . . are not needlessly detained” because they are neither a danger nor a flight risk). 

Without intervention from this Court, it is very possible that Respondents will continue to rapidly 

transfer detained Oregonians – even those unlawfully detained – without allowing them to avail 
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themselves of the free legal counsel to which they are entitled and which could make a meaningful 

difference to their liberty and ability to remain in the United States.13 

C. The Balance of Equities and Public Interest Strongly Favor Temporary 
Emergency Relief. 

Because the balance of equities and the public interest clearly favor Plaintiffs, a temporary 

injunction is appropriate. Defendants have no legitimate interest in exercising their immigration 

enforcement authorities in violation of the Constitution or federal law. See United States v. U.S. 

Coin & Currency, 401 U.S. 715, 726 (1971) (Brennan, J., concurring); Valle del Sol Inc. v. Whiting, 

732 F.3d 1006, 1029 (9th Cir. 2013). While Defendants may be “correct that courts often should 

defer to executive judgments in detention administration, deference is not permissible in the face 

of continuing constitutional violations.” Mercado v. Noem, 2025 WL 2658779, at *36 (S.D.N.Y. 

Sept. 17, 2025). Put differently, Defendants cannot suffer harm from complying with the 

Constitution and immigration law.  

On the contrary, the “public interest benefits” when “individuals are not deprived of their 

liberty” by a “likely unconstitutional process”. Hernandez, 872 F.3d at 996; see also Innovation 

Law Lab, 310 F.Supp.3d at 1162 (“[I]t is always in the public interest to prevent the violation of a 

party’s constitutional rights.”). The balance of equities and public interest tip sharply in favor of 

Plaintiffs. 

D. Plaintiffs’ Proposed Emergency Relief is Necessary and Proportionate to 
Redress their Harms. 

Plaintiffs’ requested emergency relief has one simple goal: to ensure that detained 

Oregonians can access free legal representation before they are transferred out of the district. The 

requested relief would directly address Plaintiffs’ harms by enabling CLEAR Clinic to offer and 

provide free legal services in line with its mission and by enabling PCUN to give community 

 
13 Plaintiffs do not agree that “ICE arrests are overwhelmingly based on probable cause”, see Resp. 
at 20. Plaintiffs’ recent experiences suggest that Defendants’ current warrantless arrests may be 
overwhelmingly unlawful because they occur to meet deportation quotas, rather than based on the 
requisite standard under 8 U.S.C. § 1357.  
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members clear and understandable guidance on their right, in practice, to access counsel if 

detained. The requested relief would also prevent ongoing irreparable harm to the third-party 

detained Oregonians whose rights Plaintiffs seek to vindicate, by allowing them to make real their 

constitutional and statutory rights to counsel and thus understand their rights and access available 

legal channels before they may be irrevocably lost in Defendants’ vast detention-to-deportation 

pipeline. 

Defendants, as creatures of law that are bound to apply the law, including and always the 

First and Fifth Amendments, cannot object to Plaintiffs’ goal of ensuring that all individuals in 

their custody receive timely and meaningful access to counsel. Plaintiffs’ requested relief aims to 

do only that. The three components are proposed to ensure that attorneys have the (1) time, (2) 

practical access, and (3) notice of impacted individuals that are necessary to systematically ensure 

their clients and prospective clients can receive free legal assistance. Plaintiffs have proposed 

specific parameters that they believe will be sufficient to protect the constitutional and statutory 

rights of detained Oregonians. In this way, Plaintiffs’ relief is consistent with – and indeed, in many 

respects, less prescriptive than – the injunctive relief ordered to remedy access-to-counsel 

violations in Innovation Law Lab. 310 F.Supp.3d at 1165-66. However, should the Court decide 

that other parameters are better suited to remedy the harm of systematic denial of access to counsel 

before transfer out of Oregon, Plaintiffs would request that the Court exercise its “considerable 

discretion” in crafting such suitable equitable relief. See E. Bay Sanctuary Covenant, 993 F.3d at 

680. 

First, Plaintiffs’ request for a 72-hour non-transfer period is based on CLEAR Clinic’s 

understanding of the time that would be required, given the volume and location of current arrests, 

to mobilize their attorneys to offer sufficient access to counsel for each detained Oregonian. In the 

context of individuals in ICE detention, meaningful access to counsel before out-of-state transfer 

would require, for each person, prompt in-person contact followed by a confidential legal 

consultation of at least one hour, with appropriate language facilitation and provision of clients’ 
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relevant documentation. See Tupper Decl. ¶ 19. Plaintiffs have thus crafted their proposed relief 

explicitly to vindicate the constitutional and statutory right to counsel.14 Contra Resp. at 34. 

Second, Plaintiffs’ request for “constitutionally sufficient access” is sadly not “duplicative” 

of the status quo. See Resp. at 35. Plaintiffs have submitted copious evidence that Defendants are 

consistently denying individuals access to counsel before rushing them out of Oregon. Moberg 

Decl. ¶¶ 4-31; Moberg Supp. Decl. ¶¶ 7-19; Tupper Decl. ¶¶ 23-29; RJSV Decl. ¶¶ 8-9; Eddie 

Decl. ¶¶ 3-10; Gill Decl. ¶¶ 3-13. However, if an order requiring constitutionally sufficient access 

is too “vague,” Resp. at 35, Plaintiffs request more tailored relief in line with the injunction issued 

in Innovation Law Lab. See 310 F.Supp.3d at 1165-66 (mandating number of access rooms, hours 

of attorney access, technological capabilities, interpretation access, and telephone access). 

Finally, Plaintiffs’ request for notice of detained Oregonians is necessary to enable these 

individuals to avail themselves of access to counsel. Again, such notice is consistent with (and less 

intrusive then the notice required in Innovation Law Lab. See 310 F.Supp.3d at 1166. Absent 

notice, attorneys routinely are unable to ascertain an individual’s location before they are 

transferred out of state – even if the individual is a client, or they have explicitly requested 

representation through a rapid response channel. Eddie Decl. ¶¶ 2-10; Gill Decl. ¶¶ 7-13; Lerner 

Decl. ¶¶ 14-18. Defendants’ Online Detainee Locator System is woefully inadequate for this 

purpose, and Defendants have actively concealed the location of detained individuals. Pritchard 

Decl. ¶ 4; Gill Decl. ¶¶ 7-13; Lerner Decl. ¶ 17; Eddie Decl. ¶¶ 2-10.  

 
14 Plaintiffs are not seeking through this suit the release of any arrested individual-Plaintiffs are 
seeking only access to counsel. Nothing in the complaint challenges the Defendants’ lawful 
detention authority. The Defendants complain that a 72-hour remedy would prevent them from 
detaining anyone. That is not true. First, Defendants have almost limitless resources available 
regarding detention and alternatives to detention. Second, the purpose of civil immigration 
detention is not just to detain—it must be based on a legitimate use of custody authority, consistent 
with constitutional due process. If Defendants were caught between compliance with an order from 
this Court and the need not to release an individual who has demonstrated a legitimate flight risk 
or danger to the community – purely speculative at this stage – Plaintiffs are confident that the 
parties could work together to ensure meaningful access to counsel before transfer without forcing 
release.  
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E. No Monetary Bond is Appropriate in this Case. 

If the Court grants preliminary relief, the Court has discretion over whether to require a 

security payment under Fed. R. Civ. Proc. 65(c). Johnson v. Couturier, 572 F.3d 1067, 1086 (9th 

Cir. 2009). Given the facts at issue, and the reality that there is no harm to Defendants this Court 

should waive the security requirement. See Johnson, 572 F.3d at 1086 (the court “may dispense 

with the filing of a bond when it concludes there is no realistic likelihood of harm to the defendant 

from enjoining his or her conduct”) (citation omitted). Dispensing with the security bond is further 

proper to allow access to judicial review and the significant public interest underlying this 

action.  Given “the relative hardships and the likelihood of success on the merits . . . to require any 

security in this case would be unjust.” Innovation Law Lab, 310 F.Supp.3d at 1165.  

IV. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court immediately enter 

an order to restrain Defendants for three business days from transferring the above-described 

individuals out of the district; to order Defendants to enable these individuals to receive 

constitutionally adequate access to counsel while in Defendants’ custody; and to direct Defendants 

to notify this Court and Plaintiffs within three hours of any new apprehension. 
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