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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

EUGENE DIVISION

CLEAR CLINIC and PINEROS Y
CAMPESINOS UNIDOS DEL
NOROESTE,

Plaintiffs, No. 6:25-cv-01906-AA

vs. October 24, 2025

KRISTI NOEM, et al., Portland, Oregon

—_— — — Y~ — — ~— ~— ~— ~— ~—

Defendants.

TRANSCRIPT OF PROCEEDINGS

(Telephonic Motion Hearing

re: Motion for Temporary Restraining Order)

BEFORE THE HONORABLE ANN L. AIKEN

UNITED STATES DISTRICT COURT SENIOR JUDGE

Court Reporter: Ryan White, RMR, CRR
United States District Courthouse
1000 SW 3rd Avenue, Room 301
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(October 24, 2025; 10:02 a.m.)

PROCEEDTINGS

THE CLERK:
25-1906, CLEAR Clinigc,

argument.

Now i1s the time set for civil case number

et al, versus Noem, et al, for oral

If you could please introduce yourselves for the

record beginning with plaintiff.

MS. HELLGREN: Tess Hellgren on behalf of the

plaintiff.
MR. MANNING:
MS. PROVO:
MS. ORJUELA:
plaintiffs.

MR. VELCHIK:
Department of Justice

MS. FELDMAN:
defendants.

THE COURT:

That's all,

THE CLERK:
you.

THE COURT:

Stephen Manning on behalf of plaintiffs.
Kelsey Provo on behalf of plaintiffs.

Nelly Garcia Orjuela on behalf of

This is Michael Velchik with the
representing defendants.

This is Sarah Feldman also for

Thank you.

Cathy?

I believe that's everyone, Judge. Thank

And Ryan White is our court reporter.

I'm going to give everybody an opportunity to sort of

understand the ground

rules.
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As you all know, this is a remote hearing. We will
pay particular attention to the needs of the court reporter.
Please do not speak over one another. Do not jump on the end of
a sentence and simply drown out what that person is trying to
say. If it becomes difficult, I'm going to ask the court
reporter to intervene and we'll start over.

There are technology issues that pop up once in a
while, and if that occurs, please let us know and let Cathy know
immediately, and then we will halt until we get everything
reestablished.

I think now that I've said all those things and given
it in advance, I'm hoping that that's the assurance that
requires no adjustment through this hearing. But just as a
matter of course, instead of keep talking, let's stop if there's
a problem and we'll fix it.

All right. I had a chance to read all the briefing in
this case and had a chance to be prepared for this morning by
examining the case law supported by both positions. So I'm
interested to see what people want to add to their arguments at
this point.

So I'll begin with the plaintiffs. 1I'd be happy to
hear anything you wish to add to your briefing materials.

Go ahead.

MS. HELLGREN: Thank you, Your Honor.

Plaintiffs' emergency motion is intended to make real
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for detained Oregonians the right to counsel that is guaranteed
under the Fifth Amendment to the US Constitution.

The facts of the case are that outside the defendants'
ICE field offices in Oregon, pro bono attorneys, including
Plaintiff CLEAR Clinic, are seeking to provide free legal
orientation, advice, and counsel to everyone detained there.
These are legal service providers whose important role in
advising noncitizens of their rights is recognized in the
Immigration & Nationality Act.

And inside these temporary detention facilities, there
are numerous recently-detained Oregon community members. Some
of them have retained the counsel already who's trying to meet
with them. Others have requested such counsel themselves or
through family members called to the rapid response hotline, and
others must be given a list of free legal service providers by
defendants including the providers who are waiting to offer them
services.

While these individuals may be held only temporarily
in the field offices, the decisions that are being made there
have significant impact on their liberty and their rights.
Decisions are being made that determine their detention status,
that affect their deportation status, and that may impact their
ultimate remedies and defenses in their immigration cases, and
when those decisions are being made, the Fifth Amendment demands

that these Oregonians have access to the counsel of the free pro
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bono attorneys who are waiting for them outside.

Defendants argue that plaintiffs' requested relief
would impact their discretionary executive authority to make
immigration custody and transfer decisions. But, importantly,
defendants are responsible not just for enacting detention and
deportation laws, they are responsible for upholding and
implementing all of the laws that govern their actions,
including the US Constitution, and exercising their discretion
in accordance with these laws.

Your Honor, access to counsel is not an operational
inconvenience, it is a constitutional right, and without it, the
individuals detained in these circumstances can suffer dire
consequences with lasting impacts on their life and their
liberty.

So I'd like to address three key questions that are
before the Court today.

But first, I do want to acknowledge defendants' most
strenuous objection to plaintiffs' requested remedy, which seems
to be that they have a fact problem that detention of
individuals in Oregon may not exceed 12 hours.

As a starting point, plaintiffs' position is that
defendants have vast resources for detention and alternative
detention at their disposal, and, indeed, in the footnotes of
the Chan declaration, they do acknowledge that they, at times,

exceed 12 hours.
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But nevertheless, plaintiffs have carefully studied
the filings and the concerns, particularly the declaration of
Officer Chan, and we recognize that he has years of operational
experience carrying out his work, and, thus, if the Court were
to craft a remedy in line with this 12-hour limitation, CLEAR
Clinic and the --

(Court reporter clarification.)

MS. HELLGREN: Yes.

We recognize Officer Chan's years of operational
experience carrying out his work.

THE COURT: I'm going to interrupt. I'm going to
interrupt again. You didn't slow down. You just went back to
talking.

So, really, take a deep breath. Slow down. We have
all morning to argue this. So I want to hear it, I want to make
sure the court reporter gets an accurate record. So just take a
deep breath and start again with your argument.

MS. HELLGREN: Thank you, Your Honor.

THE COURT: Start with where the court reporter asked
you to begin again.

MS. HELLGREN: So plaintiffs have carefully studied
defendants' filings and their concerns, particularly the
declaration from Officer Chan, who has years of operational
experience carrying out his work, and if the Court were to craft

a remedy in line with defendants' proposed 12-hour limitation,
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plaintiffs' lawyers and the attorneys at CLEAR Clinic are ready
to make that remedy work.

Ultimately, what plaintiffs are asking for here are
the core principles that are necessary to make access to counsel
meaningful at the ICE field offices, and those three core
principles are time and space, notice, and practical access.

And Plaintiff CLEAR Clinic is confident that, even within a
12-hour limitation, given their expertise in providing legal
services in a rapid response context, they would be able to
deliver meaningful access to counsel even within that time
period.

So the three main questions that I would like to
address before the Court are, first, when community members are
arrested in the District of Oregon and they're detained for
processing in the District of Oregon, should they be given
access to pro bono lawyers in the District of Oregon, and the
answer to this question is yes and, in the current
circumstances, the Fifth Amendment requires it.

The second question that plaintiffs see before the
Court is whether detained Oregonians in defendants' custody are
already receiving the access to counsel that is their right
before they are processed, served with documents, determinations
are made, and they are then transferred out of the state, and
based on the copious record before the Court, plaintiffs' answer

to that gquestion is no.
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Then, finally, the remaining question to the Court is,
in these circumstances, what actions should the Court take?

Plaintiffs are asking that the Court use its
considerable equitable discretion to craft a remedy that
requires defendants to provide those core components of
meaningful access to counsel at the field offices. Again,
that's time and space, notice to the pro bono attorneys, and
then practical access to allow these free legal service
providers, including Plaintiff CLEAR Clinic, to provide access
to counsel in a meaningful way.

So just going on to those questions, first, is
there -- should individuals detained in Oregon be given access
to pro bono lawyers, the answer is yes. And the parties don't
necessarily dispute this. There is a clear right to counsel in
immigration proceedings rooted in the due process clause of the
Fifth Amendment. This is further enshrined in statute and
regulations. And, indeed, the Ninth Circuit has consistently
emphasized the critical role of counsel in immigration
proceedings in which the stakes are incredibly high, and this
access to counsel must be meaningful, including the right to
contact counsel, and the time, space, and ability to consult
with that counsel safely and confidentially.

And the government does not need to provide this
attorney, but where the government decides to place an

individual into custody, it cannot deprive individuals of access




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

to counsel, and the standard that the Court looks to here is
whether the cumulative effect of the government's restrictions
have denied access to counsel in that context.

I would also note that the pro bono nature of the
attorneys here does matter. The role of pro bono legal service
providers in advising individuals of their rights and providing
representation in immigration proceedings is enshrined in the
statute and regulations as well.

So the next part of this question, then, is should
detained individuals be given access to this counsel before
important decisions are made that impact their rights and their
liberty, and, again, under the due process clause, the answer
here must be yes.

We know that the right to counsel begins from the
moment of detention. There, we're looking to not just the due
process clause and the deprivation of liberty there. But a
number of cases opining on this, for example, the Torres case,
the recent Vasquez-Perdomo case flows out of the Central
District of California, but also federal regulations which
provide that immigrants arrested without a warrant must be
notified of their right to be represented at no expense to the
government.

And indeed -- indeed, in the declaration of Officer
Chan at paragraphs 13 and 14, Officer Chan talks about how this

right to representation needs to be carried out, for example,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

with posted lists of legal service providers.

Now, when individuals are detained at the ICE field
offices in Oregon, there are a number of important decisions
that occur in those field offices with serious impacts for their
liberty and their rights. And if I may, I'd like to walk
through some of those to elucidate why access to counsel during
this particular period is so wvital.

So the first is the custody determination that occurs.
After an individual is taken into custody in an immigration
enforcement action, assuming this is a warrantless arrest,
defendants must make a custody determination promptly, and in
that custody determination, there is an individualized
determination that must take place.

I would point the Court, for example, to the Jimenez
v. Bostock case from this district in which the court granted a
writ of habeas corpus where there was not an individualized
custody determination that occurred recognizing an individual's
procedural due process rights in the process of this custody
determination.

And now, doubtlessly, the government has at its
disposal a range of different custody authorities that it may
invoke under the Immigration & Nationality Act in making an
ongoing custody determination, but this is absolutely about the
individual's facts, circumstances, their procedural posture in

their immigration case.
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And we know from the record that having an attorney
present at this moment is crucial. For example, in the
declaration of CLEAR Clinic Executive Director Alena Tupper, she
talks about advocacy at the field office to secure release
before transfer because having an attorney in the process can
clarify, for example, whether an individual is a flight risk,
whether they're a danger to the community, whether, for example,
they have some immigration status like temporary protected
status that explicitly forecloses detention under the statute.
And this makes a difference on custody outcomes. This is also
referenced in the declaration of Katrina Kilgren at
paragraph 15.

And so access to counsel is crucial because this
custody determination is being made.

But that's not the only determination that is being
significantly made at the field offices. There's also a
transfer determination.

Again, the government has vast discretion to make
transfer determinations. Also, again, that must be carried out
in accordance with law and with their own standards, and there
are some standards that apply here. There are standards in
defendants' own performance-based national detention standards
talking about transfer away from a local attorney. That's
standard 7.2.

ICE has a detainee transfer checklist of individual
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factors that must be considered when transferring out of an area
of responsibility; for example, whether there's an attorney of
record locally, whether there are pending judicial proceedings.
And this is especially important because the record shows that
individuals are not just being transferred to the Tacoma
northwest ICE processing center, but also to other detention
facilities throughout or potentially beyond the United States
that are clearly outside of the area of responsibility.

And so the factors such as having a local attorney,
having ongoing immigration or judicial proceedings, those are
relevant to the transfer determination that is being made, and
having an attorney in that process at the field office is
crucial.

The record also shows that without access to counsel
at the field office moment, it may be a significant period
before counsel is actually able to connect with an individual,
and that is prejudicial on the record to their rights.

The record shows that even at the early stage of this
temporary detention, defendants have pressured unrepresented
individuals to sign documents that they do not understand and
these documents potentially waive their rights to ongoing
immigration proceedings. That's reflected in numerous
declarations. The record shows there are instances of offering
financial incentives to accept self-deportation.

So again, important right waivers may be occurring at
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this early stage before an individual is able to understand
their rights, their immigration posture, and make important
decisions with the support of counsel. And again, the transfer
process, defendants, on the record, transfer not only to the
northwest ICE processing center, but to other locations.

And the record also does not support the contention
that there is robust access to counsel at the northwest ICE
processing center. And for example, there are serious delays in
being able to even establish contact with an individual once
they are transferred away from the field offices. The online
detention locater system that defendants repeatedly cite is
often not updated for many hours, if not many days. In that
time, an individual could even be transferred multiple times.
And so in that time period, individuals --

THE COURT: May I interrupt for a minute? I wanted to
ask a question later on. I'm listening to your argument because
that's what I generally do, to then get to questions.

But do you have -- do you have a range or a number
about how long it's taking besides what might be in the earlier
filings in your TRO, about how long it takes to update the
locater?

MS. HELLGREN: Yes.

So I believe this is -- so there are a few places
where this is referenced. My understanding is that there was

one —-- there was a circumstance where it took —-—- I believe if
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you look to the Gill declaration, where it --

THE COURT: Yeah.

MS. HELLGREN: -- took until the next day.

So if Your Honor's question is do I have additional
examples that are not already in the record, no, but there are a
number of examples in the record.

THE COURT: Yes, there are. 1I've seen them. I just
thought perhaps you would have updated information. And that's
fine. I got that.

Go ahead.

MS. HELLGREN: Thank you.

So in the process of making further contact with
clients, their immigration cases are not paused. And again,
individuals may be in a range of different procedural postures.

Sometimes in order to avail themselves of their
rights, for example, for individuals who fear deportation to
particular countries, depending on their procedural posture,
they may need to affirmatively express their fear of return,
they may need to ask for particular interviews in order to
preserve those rights and they are very unlikely to know that
this is the process they must go through unless they have an
attorney at the early stage to advise them of the system they
are within.

So for all of these reasons, access to counsel at this

early stage is necessary.
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Going on to the second point, so plaintiffs believe
the access to counsel under the early stage is absolutely
necessary under the Fifth Amendment. So going from there, is it
being provided in the ICE field offices by defendants at this
time? And based on the copious record before the Court, the
answer to this question is no.

And here, again, we're looking to the standard that
the Ninth Circuit set in Orantes-Hernandez talking about where
government practices have the cumulative effect of denying
individuals access to counsel. This was also the standard that
this district court applied in the Innovation Law Lab v. Nielsen
case. And here, the record demonstrates many ways in which
defendants' policies and practices violate detained Oregonians'
right to counsel.

I understand the Court has reviewed carefully the
filings. I'm happy to provide individual examples, but I would
just run through to note that ways in which counsel is being
violated include forcing attorneys to wait for hours and not
have adequate time to meet with clients; defendants not
informing attorney of the location of their client, sometimes
giving false information; defendants prohibiting attorneys from
entering the building; defendants denying clients' request to
speak with attorneys, or clients -- or prospective clients who
have said they want legal counsel, their request to speak with

an attorney; denying meetings for both retained counsel and
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pre-representational meetings which are explicitly envisioned
under defendants' own performance-based national detention
standards.

And so there are many, many examples. Again, I'm
happy to walk through those, but I know the Court has carefully
reviewed the record.

So if I may, I'd like to move on to the final gquestion
before the Court about what action the Court should take.

I want to just emphasize here that what
plaintiffs -- the remedy that plaintiffs have proposed or
proposed in their motion is really motivated by what attorneys
need to provide meaningful access to counsel in these
circumstances, and what that is, there are three -- three main
components: The time and space; notice of the detention, so
notice of the clients and prospective clients; and then actually
the practical access to interact with them in the way that
attorneys can provide meaningful legal counsel.

And so those requirements are reflected in the
declaration of Alena Tupper at paragraph 19 talking about what
meaningful access to counsel means. So that's obviously going
to vary depending on each individual's needs, but in her expert
experience as an immigration attorney working with CLEAR Clinic,
what that means is having a minimum of one hour of a
consultation; being able to advise individuals of their rights

and then do an actual individualized intake and analysis of
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their immigration posture and their options; having adequate
interpretation services; being able to conduct this meeting in a
confidential setting; and having the time and space to do so in
a trauma-informed manner.

Again, this is -- this is at a moment when
individuals, many of whom may be seeking protection in the
United States, have just been detained and taken into custody,
so the trauma-informed response is very important here.

And also, importantly, having access to documents in
this process such that attorneys can understand what
individuals' legal posture actually is and can advocate for them
in all of those important determinations that are occurring in
the field office -- the custody determinations, the transfer
determinations -- as well as advising clients of what their
options are and making sure they understand their rights as
they -- as they continue through any immigration processes.

So having reviewed -- having reviewed defendants'
filings in depth, plaintiffs would recommend that the Court
craft a remedy, again, using the Court's discretion, but as long
as the main principles of access to counsel are met. Plaintiffs
think this remedy can be responsive to the needs of CLEAR Clinic
in providing services responsive to the harm that PCUN is
suffering, but also responsive to the rights of individuals at
these facilities.

And so plaintiffs have thought through some
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alternative practical proposals for the remedy if the Court is
interested in hearing that just based on further reflection on
defendants' declaration submitted to the Court and trying to
recognize the various concerns at issue.

THE COURT: Yes. Yes, I would like to hear them. Go
right ahead.

MS. HELLGREN: Okay. So -- so again -- again,
plaintiffs do believe that defendants have vast resources at
their -- at their disposal. But recognizing the 12-hour
limitation, plaintiffs would ask that the Court enter a remedy
to enable 12 hours of continuous access for pro bono legal
service providers at the field offices. Understanding the
normal hours of operation of the field offices, this would be
potentially 8:00 a.m. to 8:00 p.m., seven days a week.

For that proposal, plaintiffs are also looking to
defendants' performance-based national detention standard,
5.5(g) (2). This is providing eight hours each business day,
four hours on the weekend, seven days a week.

This also, I think, is reflective of the type of
parameters that were appropriately set and effectively used to
provide access to counsel in the Innovation Law Lab v. Nielsen
case where there was a period of time of access each day and
then the parties can work together to ensure that access
happened within that time.

THE COURT: So can I go back to that? I don't know
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that I took the notes -- my note correctly.

Can you tell me, 5.5(g) (2) of what?

MS. HELLGREN: These are -- and I actually believe
this is the national detention standards, this is the national
detention --

THE COURT: Thank you.

MS. HELLGREN: -- standards from 2025.

THE COURT: Thank you. Just wanted to make sure I got
the right reference.

MS. HELLGREN: Yes.

And --

THE COURT: Got it.

MS. HELLGREN: I also would want to emphasize that the
attorneys providing services in this context, the goal is not to
keep an individual in custody, the goal is to be able to provide
access to the counsel they need, and so they would work to
minimize any stay in custody. And hopefully, you know, for many
individuals, through the custody advocacy that attorneys are
able to do for them at the field office, they may be able to be
released from detention, but certainly the attorneys are ready
to work to minimize any stay in detention.

We would also ask the Court to order that there are no
transfers out of this district until an individual has had a
complete opportunity to access counsel. This is no transfers

within the period until individuals have a complete opportunity
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to access counsel. And what that means to plaintiffs, based on
Plaintiff CLEAR Clinic's experience, is that must, at minimum,
be a legal orientation and an individualized opportunity of
advice and consult.

So there needs to be the notice of the individuals to
allow them to have the access to attorneys or be able to
knowingly decline that access to counsel. And plaintiffs
initially proposed that defendants would provide identifying
information of individuals who were arrested, and that was
motivated in part by the fact that that kind of identifying
information, in plaintiffs' experience, is what defendants
require in order to allow counsel to connect with individuals
who are at the field offices.

That being said, given the concerns defendants raise
around sharing that identifying information, Plaintiff CLEAR
Clinic can receive that notice in the same way if defendants are
required to allow detained individuals to participate in group
know-your-rights orientations at the field offices.

And this -- this is not a novel -- a novel concept.
Indeed, under defendants' performance-based national detention
standards -- and this is -- this is actually separate from the
national detention standards. I'm now citing, I believe, the
performance-based national detention standards from 2011,
revised 2016. Section 6.4 specifically provides for legal

rights groups group presentations, and this is something that
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Plaintiff CLEAR Clinic is prepared to provide or facilitate with
other pro bono legal service providers in the -- in Oregon's
free legal service network, The Equity Corps of Oregon, at all
three of the field offices throughout Oregon.

And there are some steps to setting that up, they
understand, but they would work promptly and in good faith with
defendants to get this set up, and those group advisals would
allow attorneys to advise recently-detained individuals of their
rights and, from there, individuals could decide whether they
wanted to avail themselves of a free individual consultation or
not.

And it's important that part of the remedy here be
that the individuals who are detained get direct access to the
attorneys because the record shows that when the government is
the mediator, there are multiple instances of individuals who
want access to counsel not being able to get it or attorneys
being told that individuals who do want access to counsel
actually do not.

And just to be very clear, of course if an individual
declines access to counsel or, for example, already has retained
other counsel, that is absolutely their choice.

I will say in -- I've consulted with my client, and in
CLEAR Clinic's experience, it's very rare for an individual who
is detained in this context and doesn't already have an attorney

to decline the opportunity for a free orientation on their legal
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rights.

So I think this -- this could offer the notice without
the identifying -- without requiring defendants to provide
identifying information of each individual arrested, because if
those individuals chose to continue with an intake, they could
then share that information of their own accord with
their -- with their prospective attorney.

And just -- just to also note, when crafting this
suggestion, we're also looking at the national detention
standards from 2025, 5.5(g), again, providing for individual
legal visits both in the representational and
pre-representational postures, and also these group legal
meetings which are separate from and in addition to individual
legal visits.

So -- so just having gone down -- down those details,
the ask would be no transfers out of the district until an
individual has at least completed -- has completed the
opportunity to access counsel or has affirmatively waived this
right after the orientation or by leave of the Court.

We recognize that there may be extenuating
circumstances in extreme individual cases and -- and I think we
noted this in a footnote in our reply as well.

And then the other aspect that is crucial in addition
to the time and notice -- the time and space and the notice is

the practical access, and so that would mean that for these
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consultations at individual intakes, there would need to be
confidential space; the attorneys would need to be able to
access the individual's papers, documents, including charging
documents or custody decisions that are being made. And here,
we're looking to, for example, federal regulation 8 CFR
287.3(c), which advises that individuals must be advised of the
reasons for their arrest.

And I'd also note that in addition to the copious
references to counsel throughout the immigration statute and
regulations, the Administrative Procedure Act also provides a
right to counsel in administrative proceedings under 5 USC
555(b). That is also informative here.

THE COURT: So the -- may I ask you to go back? I was
making notes on the confidential space, attorney access, and all
documents and charges that have been provided. And would you
reference the CFR that you were citing? I think I missed a
number.

MS. HELLGREN: Yes. So we're looking to
8 CFR 287.3(c). That's the regulation providing that
individuals must be advised of the reasons for his or her
arrest.

THE COURT: So may I just -- I'm just having a little
bit of trouble with the sound.

So it's 8 CFR 287.3(c)? Did I get that right-?

MS. HELLGREN: Yes, that's correct.
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THE COURT: Okay. Thank you.

MS. HELLGREN: And that my understanding is that often
in this particular immigration custody context, that's occurring
through a form I-213, which shows the reasons for arrest.

But what's important here is, again, there are
individuals detained in a range of postures, the defendants do
have a range of different authorities that are available, and so
having the correct paperwork is absolutely crucial for attorneys
to understand the posture individuals are in and accurately
advise them of their options.

And the other -- the other aspect, again, reflected in
paragraph 19 of the -- of the Tupper declaration is having
interpretation. That's very important. And often that can be
accomplished telephonically. There's not an ask for the
defendants to provide that, but just to be able to meet in a
confidential setting where interpretation is possible by phone,
for example, if needed.

So that would be -- that would be the remedy that
plaintiffs would propose, again, just thinking about the goal of
this for plaintiffs being to have the time and space, notice,
and practical access to make access to counsel at the ICE field
offices in Oregon real.

So with that, I am happy to answer any questions from
the Court, but those were the three points that plaintiff wanted

to make beyond what's already in the record.
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THE COURT: So after I did some reading and I made
some notes, and you may -- there are kind of a number of
questions that I just want you to note for me for the record.

With regard to the PCUN association, would you tell me
who their members are and how would you characterize them?

MS. HELLGREN: Yes.

So their members, they have a range of members
who -- so they represent Oregon farm workers and working Latinx
families, and so they have a number of formal members within
those communities. And they also serve community members beyond
their formal members, but their members are drawn from those
communities.

THE COURT: And is there a reason why you have not
listed a host of individual members and lining them up to be
plaintiffs in this case? 1Is there a particular reason?

MS. HELLGREN: So —-- so one reason, Your Honor, is
that at this stage, the facts are developing very rapidly. And
so we do -- we do have confirmation that there are individual
members who have been impacted by detentions recently; for
example, in the supplemental declaration of Reyna Lopez.

But this case at this point is -- yes, it is -- it is
brought by the organizations. One of the reasons there is the
fear that individuals have of stepping forward, and I think this
is, in many ways, parallel to the kind of fear that was present

for individuals represented by an association where the court in
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the Vasquez-Perdomo v. Noem found associational standing. That
was before the Central District of California.

And so the fear of detention and detention without
access to counsel is also itself a harm. But that certainly
doesn't —-- does inform the fact that PCUN is stepping forward
here as a plaintiff.

THE COURT: So are there any additional reasons,
fear-based reasons, that your members aren't stepping forward?
Do you feel like you covered them all?

MS. HELLGREN: So I think -- I think I would also just
point to -—- I think we covered this in the third-party standing
section of our reply, talking about the hindrance for
individuals who are actually detained to be able to access
counsel and engage in the case on this timeline.

But, no, I would only additionally note that with
access to -- with the access to counsel remedy that's being
requested at this early stage, that could potentially provide
the time and space precisely for the access to counsel that
could also allow some individuals to make the choice to step
forward and bring such claims as well.

THE COURT: And can you point to any evidence in the
record today -- and we've read the record, I just want to make
sure I haven't missed anything -- regarding information any of
your members have changed their routines or have tried to avoid

leaving their homes? Any additional information you can point
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to in the record?

MS. HELLGREN: Yes, and, specifically, that would
again be in the two declarations submitted from PCUN's
president, Reyna Lopez.

So let me -- so for example, in the most recent
declaration, that would be docket 34, paragraph -- so
paragraph 5 talks about an enforcement action on October 21st
where PCUN's members work at the nursery which, quote, sent a
chilling effect through the entire workplace and our farm worker
members in particular. In paragraphs 9 and 10, there are also
more allegations about how PCUN's members and individuals feel
fearful and deeply vulnerable.

And also going back to docket 3, the initial
declaration of Reyna Lopez, I would point to paragraph 17
talking about how people are afraid to the point that they will
not access essential services because they fear immigration
enforcement will act lawlessly to arrest, detain, and deport
them. Paragraph 18 also and 19 reference that.

So I do think there are a number of places where a
change in behavior due to this chilling effect and this fear is
referenced in both of the declarations from -- from Reyna Lopez.

THE COURT: Now, I think maybe for the time being this
is my last question.

Can you talk about what legal basis there is for

detainees who have not established an attorney-client
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relationship to do so for representation for the first time at a
field office at the time of transfer? Can you kind of flesh
that out?

MS. HELLGREN: Yes. Yes.

So -- so again, I would go back to this fact that the
right to counsel begins with a detention. And again, 8 CFR
287.3(c), this is providing that immigrants arrested without a
warrant must be notified of their right to be represented at no
expense to the government. This is again reflected in I think
some of what the Chan declaration says at paragraphs 13 and 14,
but also it's reflected in defendant's own performance-based
national detention standards.

And here, I recognize it's confusing. There are
multiple standards that apply to different detention facilities,
rather, by ICE, and there's the performance-based national
detention standards, also, the national detention standards.

Here, the performance-based national detention
standards explicitly provide for pre-representational access to
counsel without assigned G-28s, and that is the kind of access
that Plaintiff CLEAR Clinic and other attorneys who have
submitted declarations to support are often seeking in response
to requests for counsel that come often through the rapid
response hotline under these facts.

And I would also direct the Court to the analysis of

the Central District of California, again, in the
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Vasquez-Perdomo v. Noem case. There are many parallels,
obviously different factual records, but parallels in the sense
that their attorneys were similarly seeking access to these
temporary holding facilities where they're sort of service
processing centers, they're not long-term detention facilities
for individuals including individuals who -- with whom they did
not yet have an established attorney-client relationship, and
the court upheld their -- or found a meaningful likelihood of
success on the merits on that claim.

I think to -- in these circumstances, the due process
Fifth Amendment right to counsel is informed certainly by the
Immigration & Nationality Act, and the stakes here -- which the
Ninth Circuit has opined in many cases about the very high
stakes of immigration proceedings. And the labyrinth of
immigration laws are hard enough for a lawyer, let alone an
individual, to understand, and so why it's so important to have
access to an attorney who is able to advise you of these rights
at this early stage is really necessary, particularly given the
record of individuals having important determinations made at
the field offices and also being at serious risk of waiving
their rights or signing things they don't understand if an
attorney is not able to meet with them.

THE COURT: Thank you very much. I appreciate your
argument and it augments what was filed.

So let's turn to the defendants for the government.
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Go ahead.

MR. VELCHIK: Good morning, Your Honor. This is
Michael Velchik speaking for the government.

At the outset, I'll just note that the government
appreciates the Court affording the government the opportunity
to be heard on this emergency motion, and I will be sure to
speak slowly for the benefit of the court reporter.

The executive branch has a constitutional
responsibility to take care that the laws are faithfully
executed, including our nation's immigration laws, and is
committed to doing so in order to protect the safety of our
people and the sovereignty of our country.

Plaintiffs raise claims concerning nonparties' access
to counsel challenging defendants' longstanding practice across
both republican and democratic administrations of processing
detained aliens in temporary holding facilities in Oregon before
transporting them to a dedicated detention center in Tacoma.

As explained in the brief, plaintiffs lack standing,
cannot prevail on the merits, and lack irreparable harm. Most
critically, the equities in public interest tip strongly against
entering their proposed relief which is indefensibly sweeping in
scope and lacks any nexus to their alleged harms and would have
the practical effect of preventing the executive branch from
enforcing federal immigration laws in the state.

For this reason, the government forcefully objects to
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the issuance of any injunction that would require the government
to keep detained aliens in Oregon for at least three days, and
that is the most important thing that I can communicate to the
Court this morning.

I know the Court's already familiar with the briefs,
so the only three points that I would like to emphasize this
morning are, first, just identifying some legal obstacles that
make plaintiffs' proposed remedies impossible; second, some of
the practical considerations with the relief requested; and
then, finally, just addressing the lack of any fit between
plaintiffs' alleged harms to the nonparties and their proposed
relief.

So in the first bucket, I mean, the first point which
we reference is a land-use permit limits the ability of ICE to
detain individuals in Portland for longer than 12 hours at that
facility. This is a separate legal obligation with which
defendants have to comply. And so requiring defendants to
detain --

THE COURT: Sorry. Can I -- I need to --

MR. VELCHIK: Yes.

THE COURT: I need to interrupt you. I need to
interrupt, and I apologize because I'm going to let you argue
and -- but I think I heard counsel for the plaintiff essentially
concede or acquiesce to the 12-hour rule that was contained in

the defendants' papers.
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Did I miss something from the plaintiffs?

MS. HELLGREN: No. That's correct, Your Honor.

THE COURT: So we don't need to argue about the three
days. Let's move on. Okay?

MR. VELCHIK: Perfect. That's welcome news. So we
appreciate plaintiffs' recognitions --

THE COURT: She said it in her first paragraph, I
think, and moved on, again, trying to craft something here that
makes legal and pragmatic sense.

So carry on.

MR. VELCHIK: Perfect.

So in addition to that permit and some of the
sanctuary city and privacy act concerns, I did want to raise
with the Court separate provisions of Title 8 that would limit
the Court's ability to enter some of the jurisdiction -- some of
the equitable relief that plaintiffs still propose, and these I
think I would also categorize as legal obstacles.

The first is Title 8 of the United States Code,
Section 1252 (f) (1), which provides that no court shall have
jurisdiction or authority to enjoin or restrain the operation of
applicable immigration authorities other than with respect to
the application of such provisions to an individual alien
against whom proceedings under such part have been initiated.

We do not have individual plaintiffs here, as the

Court has noted, and this is not part of the review of
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individual immigration proceedings. I think that's a statutory
bar, at least, with respect to injunctive relief that stands in
the way of any of the proposed remedies plaintiffs have raised.
The Supreme Court's latest guidance on this has been Garland v.
Aleman Gonzalez.

I think, second, a separate statutory bar in Title 8
is Section 1252 (b) (9), which limits judicial review of any claim
arising from any actions taken or proceeding brought to remove
an alien from the United States to only review of final order
under this section. This is often read in parallel with
Section 1252 (a) (5) which describes the exclusive means of review
as sort of a zipper clause.

I think the relevant Ninth Circuit case here is
JEFM v. Lynch, which precluded jurisdiction of her claims that
aliens were denied the right to counsel at removal proceedings.

And so there's no final order being challenged here,
and so for sure I think that's a separate jurisdictional bar
under Title 8.

But I think most critically, too, to the extent that
plaintiffs limit the ability of the Attorney General and
Secretary of Homeland Security to determine sort of where and
how to detain individuals, Title 8, again, USC Section
1252 (a) (2) provides that notwithstanding any other provision of
law, no court shall have jurisdiction to review any other

decision or action of the Attorney General or the Secretary of
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Homeland Security, the authority for which is specified under
the subchapter to be in the discretion of the Attorney General
or the Secretary of Homeland Security.

Within those authorities, Section 1231(g) commits to
the discretion of the Attorney General the arrangement of
appropriate places of detention for aliens detained pending
removal or a decision on removal.

And so I think those three provisions of Title 8 also
present jurisdictional concerns to crafting any sort of
injunctive relief. Obviously, the Court has to assure itself of
jurisdiction before issuing injunctive relief or assuming
jurisdiction over a case, and I think that those, I think, all
merit attention before any relief is crafted.

With respect to some of the actual practical
limitations, there's a limitation on the government's ability to
hold individuals for longer than 12 hours. There's the permit
restriction in Portland, but --

THE COURT: Right. We talked about that.

MR. VELCHIK: Yes.

But I guess what I would want to articulate is that
even if plaintiffs concede that there's 12-hour sort of
operating hours at some of these facilities, some of the
requests that they're making for access might be logistically
impossible.

And so for example, they request, you know, an
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individual room and in some of their affidavits they say that
one hour is a necessary amount of time to meet with each
individual. 1In some of these facilities, there's only one room
that might qualify as providing that level of privacy. And if
there's, you know, only 12 hours of operation, that would sort
of limit the throughput to only 12 individuals being detained.
And so that's sort of a separate practical limitation I think
that could come up.

They did reference some concerns with, you know,
getting around the privacy act. The department has the
database, which my understanding is typically updated within
hours. And this is a point that I've communicated to the court.
That sort of seems to be the best method the agency has been
able to come up with to notify individuals about the location of
certain detainees.

It's not clear to me how other reporting requirements
that might be duplicative or less efficient would necessarily
address some of those concerns, particularly given that
transportation between some of these facilities as described in
the affidavit can take five to seven hours on buses. And buses,
of course, are not leaving hourly, but have to be scheduled with
logistical concerns in mind. And then, of course, there are the
privacy act limits on that.

So I think those are some of the -- just practical

limitations that I wanted to flesh out.
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But, yes, I think if plaintiffs are no longer pushing
for individuals to stay within the state for three days, that is
the government's most important concern.

The jurisdictional concerns, I think, are also
important and probably need to be addressed at the appropriate
time.

I think rather than going into my argument further, I
think I'll just briefly acknowledge some points that plaintiffs
raised.

The only thing that I want to say on the facts is that
I think a recurring problem here is that members of the
public -- and this may include plaintiffs -- will often stand
outside certain facilities and identify individuals going in and
seek to speak with those individuals. And I think even
plaintiff this morning referred to the ability of plaintiffs to
talk to prospective clients.

I think that further emphasizes the point that, I
mean, there is a delta between the government's, you know, good
faith efforts to ensure that individuals who are being detained
can meet with attorneys who are representing them, and attorneys
who appear and present, you know, the appropriate documentation
that there really is an attorney-client relationship can have
the access they're afforded.

But I think there's a separate concern, which I think

is the -- what's prompted this litigation, which is
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third-parties and perhaps plaintiffs' organizations wanting the
right to go into these facilities for people who they do not yet
represent.

I think plaintiffs also mentioned the hope of speaking
for at least an hour with certain individuals. Again, I think
that might have logistical considerations if, you know, there's
only one holding room in some of these facilities.

But I think -- I mean, some of the new proposals that
they suggested this morning, I think on principle we would
oppose, you know, emergency relief and these proposals for the
reasons explained in the briefs, that they lack standing, they
cannot prevail on the merits.

But I think also just practically, I mean, I think he
would want to, like, review some of these proposals. That
suggests to me maybe the most prudential course of action would
be to either hold this in abeyance or preferably deny the motion
for a temporary restraining order and then give the parties the
opportunity to consider this at a preliminary injunction
posture.

I don't see the real urgency for emergency relief on
the scale of a temporary restraining order. Typically at this
juncture, sort of going into a weekend, I think we would want to
discuss with the agency, you know, what they're doing with
respect to some of these specific requests, whether these are

already happening, what the practices are in other facilities,
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the extent that some proposals may be in keeping with that. I
also would want to give plaintiffs the appropriate opportunity
to look at some of the jurisdictional questions.

But to the points that Your Honor raised this morning,
yes, I do think one of the concerns is that, I mean, plaintiffs
do not have any individual members as part of their plaintiffs.

The PCUN organization, it's not even clear how some of
their claims are germane to the organization which seems to
focus on, you know, farm work, environmental injustice, and
other issues.

The fact that there's no individual member, that does
speak to standing, but I think it also interacts directly with
some of the Title 8 arguments we referenced this morning. And
the fact that it's not clear what the legal basis is for
attorneys who do not yet have an attorney-client relationship
accessing certain facilities when the government may be trying
to fingerprint or process specific individuals, I think that
that further speaks to the lack of sort of any clear legal right
to relief under an emergency posture.

I'm also mindful that given some of the moving targets
on the briefing schedule, I think this started when there were
no concerns with access to counsel at the Tacoma facility. My
understanding in discussing with the client agencies is that
they generally have been able to work out the issues at that

facility and all of the facilities in Tacoma seem to be better
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prepared to address some of these concerns with access to
counsel including more rooms, better virtual options.

And so to the extent that any sort of changes in
requested relief would attach to the current, you know,
procedures that operate in Tacoma, I mean, I think that would be
a separate topic that we would want to address before the Court
issues injunctive relief touching on that facility.

I appreciate the Court affording the government the
opportunity, again, to be heard and for listening to us at this
length.

I have nothing further and am happy to refer to the
briefs, and the Chan affidavit is the best articulation of the
government's policies, and I'm happy to answer any questions the
court has (indiscernible).

Over.

THE COURT: Thank you.

So I have questions. I've read your response and the
declarations.

So do you represent today that in preparing that
response, you understand plaintiffs' claims and the nature of
the injuries they've alleged?

MR. VELCHIK: 1In general, I believe that's -- that's
how we handle all litigation. I have no reason to believe
that's not consistent here.

The one exception would be we prepared the filings in
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this case in response to the initial allegations and requested
relief as initially filed. So to the extent that they have sort
of changed some of their concerns, for example, in their reply
brief I think they included supplemental declarations expressing
concerns over potential access at Tacoma, obviously we filed
that before we had notice of those concerns, that they were at
issue, and obviously focused on the three-day limitation.

And so to the extent that they are now proposing -- I
think I heard three or four different other requests that they
had, obviously it's not responsive to that, and there might be
other factual statements either about what defendants are
currently doing or why those specific proposals might present
their own logistical difficulties. So I would want to flag that
issue for the Court.

THE COURT: And I want to flag the issue that
oftentimes in re-examining and in expanding systems, there's
more thought and concern put into how do the various competing
obligations, rights, and needs get addressed as you go from zero
to 60 and the system is not prepared to address and hold -- hold
onto the basic premises, including a right to counsel argument
here.

So again, having not been -- having been very involved
in systems throughout my career, that when you go from picking
up a handful of people to suddenly picking up hundreds or

thousands of people, the system to address those individuals
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can't be left to the same posture, but has to expand to meet
what is a radical change in policy.

So I say that only to the extent that I think the
plaintiffs have come in here with -- trying to read all the
information that the government has provided and trying to look
for a pragmatic solution.

And that's why in the federal courts, I'm just going
to remind you that conferral is one of the premises of our
litigation, and that, frankly, what I've always respected is the
ability to sit down and talk through how to make the system
function and both sides meet their obligations, not tip the
scales or the playing field is not fair.

So I think what the plaintiffs have put forward today
needs to be looked at and I'll address all the other issues that
are there. But I look at what's meaningful, what's meaningful
representation, and what the -- what pragmatically are the
impediments at this particular point.

So the second question that I have, I'd like to
understand if you understand the cumulative effects argument,
that when ICE rapidly is collecting -- it just goes to what I
just talked about in the system being flooded, when it's
ill-prepared to address that demand. So when ICE is rapidly
collecting and transporting non-English-speaking people away
from their homes, where they have oftentimes an attorney or

access to an attorney, to an out-of-state facility where their
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attorneys cannot reach them or may not even know that they're
there for long periods of time or don't practice in the
adjoining state, how do you avoid violating the right to
counsel?

So let me just give you an example.

I know you're in DC. I live in Eugene, but I travel
the state, I know the state, and I am a district court judge for
the entire state. And so when you pick up people in Eugene and
nobody knows they have been picked up and they are -- there's no
data entered in the system and they are moved around and they
end up in Tacoma, but then Tacoma, for whatever reason, moves
them to another state, by the time people track them down,
they're sometimes in another state, and, as happens, in another
country, do you understand how that cumulative effect is a
concern to this Court?

MR. VELCHIK: Thank you. Yes, I understand the
concerns.

I also just want to sort of acknowledge and appreciate
I think the latter points that you made at the beginning.

Yeah. I mean, at a high level, I think everyone
agrees, sort of, on the high level standards of what we want to
have happen. Obviously, you know, representing defendants, one
of my concerns is just making sure that the Court, in an effort
to ensure hat, you know, individuals have the access that they

should, doesn't, you know, inadvertently, you know, impose
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specific requirements that have unintended consequences, you
know, hence the strong opposition to the three-day limitation,
and, you know, we can look at some of these other proposals as
well.

Yeah. I certainly -- you know, we want to make sure
that, you know, people are complying with the standards. I
think the standards, at a high level, I think, try to address
that, and I think that the plaintiffs are acknowledging for a
lot of their solutions, trying to sort of track what the
standards do.

My understanding is that, you know, in practice, the
way that defendants have set up some of their facilities is that
they've tried to have sort of the best facilities that are the
most permanent in Tacoma that try to meet all of the minimum
requirements, and at least early on in this litigation, it
didn't seem that there were concerns about access to counsel
there.

There certainly is the database. I mean, we think
that the database is well-maintained, that it is updated within
a number of hours.

And so, I mean, if there are sort of tweaks on the
margin about how to improve some of those processes —-- I'm not
sure if there's, you know, a better practical solution that is
something is, you know, different, redundant. I think if there

are concerns about access to counsel, I mean, maybe the
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appropriate focus is looking at what needs to be done at Tacoma
to make sure that whatever certain detainees need can be
addressed there just given some of the legal and practical
limitations about the federal government's ability to build out

or contract with other facilities in Oregon.

I think that -- I mean, some of the things we can't
really change, like the land-use permit. There's ongoing
litigation with that too. So that's, like, a separate court

enforcement, jurisdiction sort of competes with it.

There's limited space. I'm not sure that we could,
you know, contract with other entities just given that -- the
sanctuary city laws.

And so -- and the executive branch has some discretion
in how to, you know, organize some of these facilities. I think
it's tried to do so in a way that, you know, promotes some
efficiency, but also a lot of practical concerns. And these are
listed, you know, in the affidavit about proximity to the
immigration courts, you know, not just necessarily proximity to,
you know, the family or where the individual was living before.
Access to medical care, I think, quite frankly, there's much
better medical care at Tacoma.

My understanding too, practically -- I don't think
this is in the record, but my understanding from consulting
with, you know, defense is that 98 or 99 percent of individuals

who are detained in the Oregon region typically go to Tacoma.
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Again, they actually have the facilities to keep people there.
They believe that there's even better access to counsel.

And I think we try to update the database in a way
that's reflective for people to be able to track and get in
contact. And there might be exceptional circumstances where if
an individual who has, you know, a rare medical disease where
they should be better cared for in some other detention
facility, you know, maybe they don't go to Tacoma.

But I think certainly in trying to get a grapple on
plaintiffs' concerns that they've raised in this litigation,
yeah, I think trying to micromanage or address some of the
logistics within the constraints that we've identified in
Oregon, some of that seems a little bit difficult, and I think
we've tried to do our best and, you know, are happy to work on
other things if there are issues in Tacoma.

Over.

THE COURT: I beg to differ with you on micromanaging.
Before you ramp up a system, there are practical considerations
that need to be taken into concern, and if they're not, then
that's why we end up in hearings like this, to address the needs
of individuals.

So these are genuine, practical considerations, and
that -- and I understand that. But there is a fundamental
constitutional right to counsel, and if there is -- I do the

analysis in this case and find appropriate standing, that's an
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issue that on behalf of the citizens of this country the
government might have thought more carefully about as they
started operationalizing before thoroughly planning a system.

So perhaps that's one of my questions. I think you've
covered what you need.

Is there anything else you need to add to that?

MR. VELCHIK: Just in response to your last question.
Yes. I mean, I take the point.

To the extent that, you know, the Court wants to
ensure that, you know, individuals detained have access to the
constitutional rights that they're entitled to, I mean, we've
sort of talked about the general standards.

The one point that I would sort of emphasize is that a
lot of the case law, and if you even look at the way that the
statutory right to be represented is crafted, it speaks
especially about the importance of, you know, counsel at an
immigration hearing. And that's often why a lot of cases that
are cited, everything from -- I think was Busabukanov,
(indiscernible), they talk about immigration judges giving
people enough time or enough continuances to make sure they can
be represented at those removal proceedings.

The one Ninth Circuit case I would just flag, you
know, for your benefit later is the Community of Central
American Refugees v. INS, 1986, where I think it was somewhat of

a similar fact pattern where plaintiffs were trying to seek an
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injunction to prohibit the transfer of members of this alien
class who were unrepresented by counsel --

THE COURT: Wait. Stop. Stop. You're --

MR. VELCHIK: I apologize.

THE COURT: Unfortunately --

(Indistinguishable crosstalk.)

THE COURT: Excuse me.

You can -- I can listen faster than the court reporter
can take it down.

MR. VELCHIK: I apologize.

THE COURT: So slow down. And because of that, I'm
making notes, and I want you to recite that case.

MR. VELCHIK: Yes. And I'll just end with this,
Community Of Central American Refugees v. INS, 795, F2. 1434,
where plaintiffs, I think they sought an injunction prohibiting
the transfer of members of an alien class who were unrepresented
by counsel to facilities outside the state, seeking to have them
transferred back to San Francisco, and I think the court there
held that it does not constitute a deprivation either of a
statutory privilege or due process right warranting judicial
intrusion about, you know, how to select the places of detention
and some of the means.

So, I mean, I do think that if there are concerns, I
think a lot of the focus should be on, you know, what we can do

especially at the Tacoma facility, making sure people have
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enough opportunity before, you know, they appear before a judge.
But that was the only minor point that I wanted to make.

But with that, I'm happy to conclude the government's
argument and turn it over to Judge or plaintiffs.

Thank you for the opportunity to be heard.

THE COURT: Well, I just want to augment, sort of
follow-up on my earlier comment about ramping up, and it seems
to me that when -- there's a problem when a political branch is
free to create a -- or ramp up a system. It leaves the Court
with the obligation to figure out how to keep the constitutional
safeguards in place and that's, I think, the balance that we're
talking about here.

The last -- and one last -- I think I have another
question. I'd like to go back to see if I got it answered.

Oh, and I'm going to ask this.

Please tell me why the department is predominantly
aiming the enforcement activities as we've observed at farm and
agricultural workers.

MR. VELCHIK: I'm not familiar with that. I'm
not -— I didn't see that in the record, and, to be honest, I
don't have personal familiarity with that.

THE COURT: All right. Anything else you want to add?
I'll return to a member of -- to see if there's any follow-up
information from the plaintiffs.

MR. VELCHIK: ©No. Thank you, Your Honor.
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Over.

THE COURT: Okay.

Okay. For the plaintiffs, anything to respond to or
augment?

MS. HELLGREN: Thank you, Your Honor. Yes. Just
three quick points.

One, Jjust to observe on the urgency point there is
extreme urgency here. I believe the Court understands why. The
plaintiffs are asking for emergency relief because every day
that goes by, more individuals are being detained passing
through these temporary detention facilities to the detriment of
their rights, and so for that reason, we're asking for this
emergency remedy to be entered as soon as possible.

I want to, underscoring urgency, offer an additional
fact to the Court regarding the online detainer locater system.
My client shared with me in the course of this hearing they have
another example of a client -- this is from CLEAR Clinic -- a
client detained on October 14th who is still not appearing in
the online detainee locater system. It is now October 24th.

I also would just point the Court to the declarations
of -- both the declaration of Kathleen Pritchard at docket 28
and the declaration of Natalie Lerner at docket 29. Those
declarations talk about the transfer of detained Oregonians
through Tacoma and then on to facilities in Arizona, Texas, and

Mississippi, including, in the Lerner declaration, paragraphs 14
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to 18, an individual who was detained by defendants just last
week. And in that example, actually, their family members did
seek to access them in Tacoma and were unable to before they
were transferred on to multiple other sites.

But the next two points I would like to make are more
legal; one to speak to jurisdiction and, two, to speak to
standing.

So I will say I did not see any of the jurisdictional
arguments in defendants' response, but we understand the Court
must assure itself of jurisdiction and plaintiffs are ready to
speak to each of the three concerns under Title 8 that
defendants raised.

So taking those in turn, first, 8 USC 1252(f) (1) does
not apply here.

So 1252 (f) addresses a set of covered statutory
provisions under Title 8. Those are 8 USC Sections 1221 to
1232. And here, what plaintiffs are seeking to do is not to
seek to refrain defendants from enforcing, implementing, or
carrying out those provisions, they're seeking to enforce the
Fifth Amendment right to counsel, and, indeed, the statutory
right to counsel in 8 USC Section 1362.

And I would point the Court to the Kidd v. Mayorkas
case. This is 734 F. Supp. 3d 967. This is a case from the
Central District of California engaging with the Alaman Gonzalez

case that the defendants cited which specifies that while a
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court may not issue injunctive relief that interferes with a
covered provision, a court may still enjoin the unlawful
operation of a provision that is not specified in 1252 (f) (1),
even if that injunction has some collateral effect on the
operation of a covered provision.

So even if by enforcing access to counsel under the
Fifth Amendment, that were to have some collateral effect on
defendants' abilities, for example, to exercise their
discretionary transfer authority under 1231 (g), that would be a
collateral effect here.

I would also note just a couple more Ninth Circuit
cases that are helpful in interpreting (f) (1).

One is Gonzalez v. Department of Homeland Security,
this is 508 F.3d 1227, which addresses injunctive relief that
directly implicates constitutional rights, not a provision
exclusively specified in 1252 (f) (1).

And then, additionally, the Al Otro Lado case, it's Al
Otro Lado v. Executive Office For Immigration Review. The cite
there is 120 F.4th 606. And there, the Ninth Circuit addresses
that even -- even —-- there was an issue of asylum eligibility,
and asylum eligibility falls outside the statutory provisions
covered by 1252 (f) (1). And there, the Ninth Circuit clarified
that even if that eligibility may change the outcome of a
removal proceeding and the removal proceeding was within the

covered provisions, that was still a collateral effect under




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

53

Ninth Circuit precedent.

So for all of these reasons, 1252 (f) (1) does not apply
here.

Moving to 12- -- to the second argument, that was
8 USC 1252 (b) (9) and (a) (5), often read together, these
provisions address specifically challenges to a removal order.

And again -- so this Court -- I would point the Court
to the Innovation Law Lab v. Nielsen case from this district
which engages directly in very similar circumstances with the
Ninth Circuit precedent that defendants cite, the JEFM v. Lynch
case. And there, the district court correctly affirmed that,
here, claims that are independent of or collateral to the
removal process are excluded from the petition for review
process —-- that involved appealing a removal order -- and that
such claims, such as the ones in this case, may be heard in
federal district courts.

So I would point the Court to the analysis there,
which clearly was -- at issue here is not any individual removal
order, it's about general access to counsel at various stages in
immigration proceedings.

And then, finally, defendants cited 8 USC 1252 (a) (2),
opining on the broad executive discretion there. And certainly,
there is broad executive discretion in the immigration case, but
the Ninth Circuit has made clear that this provision of

the -- provisions of the INA, of the Immigration & Nationality
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Act, does not remove the court's Jjurisdiction over the legal
framework against which discretionary decisions are made.

And there, I would point the Court to Perez-Perez v.
Wolf, that is 943 F.3d 853, a Ninth Circuit case stating clearly
that as long as there is a meaningful standard against which to
judge the agency's exercise of discretion, judicial review is
available. And here, there are absolutely clear legal standards
to apply in the access to counsel context, and it must be
against those standards that defendants seek to exercise any of
their lawful discretion.

And of course, all of these provisions must be read
against the strong presumption favoring judicial review of
administrative action, and, indeed, plaintiff acknowledged there
are a number of jurisdiction-stripping provisions in the
Immigration & Nationality Act. The fact that none of them apply
here is further strong evidence that this sort of -- this sort
of challenge is not envisioned as something Congress intended to
bar through the INA.

And finally, I would just like to touch on standing.

I'm aware that the Court has -- has carefully reviewed
the record. Just to reiterate, there are three bases of
standing here; organizational standing for both plaintiffs who
are similarly-situated in terms of the harms they are suffering
to the plaintiffs in Havens Realty, in a similar context that

was affirmed in the Hippocratic Medicine case. Additionally,
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PCUN does have associational standing, and that was outlined
in -- of course, in our reply.

But I would just respond to defendants' point about
interests being germane. The Lopez declarations have spoken to
this directly, that PCUN advocates for and empowers Oregon farm
workers and Latinx families, many of whom are in varying
immigration statuses, and they work to promote immigrant rights.
So PCUN is very similarly situated to the organization for whom
the Central District of California found associational standing
in the Vasquez-Perdomo v. Noem case.

And finally, Jjust noting additionally that on the
Fifth Amendment claim, plaintiffs have also demonstrated
third-party standing applying that Powers v. Ohio test, similar
to the plaintiffs in the Innovation Law Lab case. They have met
the three standards there, which are the injury in fact, the
close relation to the third-party, and the hindrance to
third-parties' ability to protect their own interests.

And finally, two more legal points I'd like to make
and then I will -- I will wrap up. I appreciate the Court's
indulgence.

Opposing counsel cited the Committee of Central
American Refugees v. INS case. This was from 1986.

So there, the court found that there was no due
process violation because there was nothing in the record to

show that there was interference with the attorney-client
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relationship. And so actually, plaintiffs think that case
supports the remedy here because, unlike that case, we are not
asking to prevent transfer or asking people to be transferred
back. We are asking, again, for the time and space, the notice,
and the practical access that will allow access to counsel to be
real and meaningful at the ICE field offices.

And then just to close, the Court asked about this
before, but opposing counsel reiterated lack of legal support
for some sort of right to counsel before the attorney-client
relationship is entered into, and that's -- that's just not
correct, and here we can look throughout the Immigration &
Nationality Act to find support for this.

Obviously, the government, under the Fifth Amendment
and as interpreted in the INS, does not have to pay for
appointed counsel for immigrants with civil immigration
proceedings. But the stakes are very high, and so 8 USC 1362
explicitly gives noncitizens the privilege of being represented
at no expense to the government by counsel of their choice and
there are a number of provisions that require the government to
give notice to individuals about legal service providers who are
available to represent them for free because the government does
not pay this counsel.

So I'm looking, for example, at 8 USC 1158(d) (4),
talking about the right to access a list of pro bono legal

service providers. I'm also looking in the regulations to 8 CFR
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1003.61 (b) requiring the director to maintain a list of known
pro bono referral services. I'm looking to 8 CFR 1240.10(a) (2),
the obligation of immigration judges affirmatively to advise
individuals about the availability of pro bono legal service
providers, and again, the regulation I cited already, 8 CFR
287.3(c) .

And indeed, CLEAR Clinic here is part of the Equity
Corps of Oregon network that is explicitly listed on the list of
pro bono legal service providers that defendants must provide,
and the Chan declaration suggests they do provide, to
individuals who are held in the ICE field offices. And so to
impede access to the counsel they are required to provide notice
of would just absolutely undo the meaningful right to counsel in
this context.

And for all of these reasons, Your Honor, plaintiffs
respectfully request that the Court enter a remedy for the
l4-day period to allow plaintiffs to have the time and space,
the notice, and the practical access to make access to counsel
meaningful under the Fifth Amendment.

Thank you.

(Court reporter clarification.)

THE COURT: I'm sorry. I did mute for that last
section.

I wanted to say I read everything. I really

appreciate the argument today. This was very helpful walking
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through it because everything is moving quickly. And we've done
our review and preparation for this hearing, but today this -- I
again want to thank both plaintiffs and defendants for the

thorough argument today.

I am -- we're working on this. I hope to have
something out shortly and I will -- it will be in writing. I
don't —— I'm hopeful by Monday at the latest, but we'll see,

because this is an important first step to make some decisions
that we can move from one way or the other.

So I'm going to take this under advisement, and please
note that we will try to get something out as soon as we
possibly can, and we're in the midst of working on it as we
speak. All right?

Anything else we can -- for the good of the order that
we need to address this morning?

Not hearing anything, again, thank you very much, I
appreciate the arguments, and we're in recess.

(The proceedings concluded at 11:39 a.m.)
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