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Workers who are detained by immigration officials still have workplace rights, including
the right to the pay they have already earned. If someone you know has a job and is
detained, you may have questions about what happens with their employment and how
to recover any compensation they are still owed.

This guide contains general information designed to help you think through some of the
common questions that you may have. We refer to the worker who has been detained
as your “family member,” but this information applies even if the person you are
supporting is not related to you. If you would like legal advice specific to your situation,
please consider calling the Northwest Workers’ Justice Project, Oregon Law Center, or
Legal Aid Services of Oregon, or reaching out to another attorney.

Does my family member still have a right to receive their unpaid wages even if
they do not have work authorization?

Yes, all workers are entitled to be paid for work they have already performed,
regardless of their immigration status.

What if the employer wants to know what happened and when my family member
will be coming back to work?

You do not need to give this private information to the employer. Instead, you can say
something like: “He is unavailable to work at this time. He will contact you when he is
able to return” or “She is unavailable due to a personal emergency. She will contact you
as soon as she can.”

What can | do if my family member doesn’t receive their last paycheck?

There are a number of different options. Which one you choose may depend on the
situation. Here are some things you may want to think about or ask your family member:
e Does the employer know who you are? Are you listed as your family member’s
emergency contact?

e Do you want the paycheck to be mailed to the address that the employer has on
file? Or do you need it to be sent somewhere else?

e How does your family member usually get paid? Do they need to report their
time/work to the employer or does the employer usually track that information
and calculate their pay?
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If the employer knows who you are or you are listed as the family member’s emergency
contact, you may be able to just call the employer, identify yourself, and ask to pick up
the check or request it be mailed to the address the employer has on file.

If the employer doesn’t know who you are, or the employer says they need your family
member’s authorization to send the check, you may need to take additional steps.
Continue reading to learn more.

What if the employer says they need my family member’s authorization to give me
their last paycheck?

Oregon law says that an employer should send an employee’s pay by mail to any
address the employee requests. The law does not require a particular way to make that
request, and different employers have different policies.

Your family member should be allowed to send mail from detention or communicate
with you through a messaging service. The details of how to do that will depend on the
location where your family member is being detained. You can contact the detention
center or look on their website for more information. You should keep in mind that all
these communications are likely being monitored, as discussed more below.

You may be able to get a message from your family member to share with their
employer by asking them to mail it to you or by taking a screenshot of a message on the
app the detention center uses. Another option is your family member may be able to call
the employer directly to request this. However, you should be aware that those calls
may identify a person as being detained.

What should the note requesting unpaid wages say?

You should be aware that all your conversations and communications with someone
who is detained are likely being monitored. Because of this, you may want to think
carefully about what information is shared, depending on any safety or privacy concerns
you may have. An attorney is able to communicate with someone in detention without
being monitored, so you may wish to speak to an attorney about any concerns you have
about sharing particularly sensitive information, like if your family member used a
different name at work.

Your family member can request the check be mailed to any address, so you can talk to

them about what address would be secure to receive a check, while also protecting
other individuals’ safety and privacy.
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Your family member can also request the check be given to a particular person, but it is
not as clear if the law requires the employer to do that. Some employers may be willing
to and some may not.

Here is an example of what the note could say:
Dear Employer, | am unavailable to pick up my check. Please give my last paycheck

which | understand to be for 50 hours of work to my wife, Maria Rosales, or mail it to
this address:

Your family member should sign and date the letter and also print their name.

Can |l insist that the employer write the check out to another name?

Probably not. Generally, the employer is obligated to issue the check to the employee. If
your family member has a bank account in a name that matches the check, you may be
able to deposit it into their account on their behalf.

What if the employer provides the check but it does not have the correct amount
of pay?

Make a copy or photo of any check or documents you receive. You can still deposit the
check. Just make sure not to sign anything that says you agree this is all that is owed.
Ask your family member to give you as much detail as possible about how much they
think they should have been paid and contact the employer again to request the
additional pay.

What if the employer says that my family member is not owed the wages because
my family member did not complete the work or did a bad job?

Generally, if someone works as an employee and not an independent contractor, that
person must be paid for work performed. It does not matter if they leave before the
project is finished, and it does not matter if they did the work poorly.

If that person is an independent contractor, the situation is more complicated and will
depend on what the agreement was with the employer. However, sometimes an
employer will say that someone is an independent contractor even though they do not
have an independent business. In those situations, the law may say they are
employees. This is common in construction and many other jobs. You may want to
speak with an attorney if you think your family member was called an independent
contractor but is really an employee.
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What if my family member does not remember exactly how many hours they
worked?

It is the employer’s job to track an employee’s hours or work and calculate the pay. But
if the employer doesn’t have that information, ask your family member to make the best
estimate they can. It may be helpful to reference previous pay checks if you or the
family member can access them.

What if my family member’s employer still refuses to pay all wages owed?

If the employer refuses to pay the wages, your family member may have a legal claim
for unpaid wages. Depending on how much wages are owed and whether there are
other claims, your family member may want to see if they can find an attorney to help
them bring their workplace claims, or they may want to file a wage claim on their own
with the state labor agency, Oregon Bureau of Labor and Industries (BOLI). You do not
need an attorney to file a wage claim with BOLI.

You can find more information on BOLI’s website at https://www.oregon.gov/boli or by
calling BOLI at 971-245-3844.

Please note that legal claims have time limits before which they need to be filed.
Generally, claims for overtime wages need to be filed within two years. Other wage
claims may have longer time limits. Even if you have months before the time limit to file
your claim expires, it is better to file promptly. It is also important to save any evidence
you have of the work or the pay.

Does my family member have the right to be paid for any remaining sick leave
time or PTO (Paid Time Off) after they are detained?

It depends on the employer’s policies. The law does not require this type of accrued
time be paid out unless the employer has promised to do so or has a regular practice of
doing so. If you have a copy of your family member’s employee manual or contract, it
may contain information about what their employer’s policies are.

Can my family member pursue wage claims or other claims related to workplace
abuses from another country?

Yes. Generally, people are able to pursue wage claims and other legal claims while
living in another country.
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What if the employer has possession of my family member’s personal
belongings, like clothing or tools?

Workers in this situation have the right to get their belongings back. Generally, it is good
to promptly ask for the items. You can do this by calling the employer directly or getting
a note from your family member, similar to the note discussed above for wages.

If the employer refuses to return the belongings, you may be able to bring a legal claim.
You may need to consult with an attorney about your options.

What about retirement funds like a 401(k)?

Some employers contribute to pensions or retirement plans, like a 401(k), on behalf of
their employees and then allow employees to make additional voluntary contributions.
There may be information about this fund on your family member’s paycheck. If your
family member has vested rights in a 401(k) fund (which generally depend on how long
someone has worked there), that money belongs to them and they can transfer it to
another plan or withdraw some or all of the money. However, depending on the reason
they are taking the money out, they may have to pay a financial penalty of up to 10% if
they withdraw the money before retirement age. The IRS website has more information.
Each plan is different, so to learn how to access the money, you or your family member
will need to call the fund and ask about the process.

What if my family member is released from detention and wants to go back to
work?

Generally, an employer can fire an employee if they miss work without permission,
unless it is for a protected reason, like a medical condition. But some employers will
allow an employee to come back to work. It is best not to give false information to your
employer, so your family member may want to give general answers about why they
weren’t available, like, “I had to deal with a personal emergency.”

The Northwest Workers’ Justice Project (NWJP) is a nonprofit organization that
protects workplace dignity by supporting the efforts of low-wage, immigrant, and
temporary workers to improve wages and working conditions and to eliminate
imbalances in power that lead to inequity.

To contact NWJP, please call us at 503-525-8454. Our staff is bilingual in Spanish
and English and will respond to your call as soon as possible.
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