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Judge Lauren King
UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

R.IJS.V,, Case No. 2:26-cv-02148-LK

Petitioner, FEDERAL RESPONDENTS’!

V. RETURN MEMORANDUM
JULIO HERNANDEZ, et al., Noted for Consideration:
July 13, 2026.
Respondents.

L INTRODUCTION
The Court should deny Petitioner R.J.S.V.’s Petition for Writ of Habeas Corpus. Dkt. 1
(“Pet.”). Petitioner challenges his post-order detention at the Northwest ICE Processing Center
(“NWIPC”) as unconstitutional and unlawful while he awaits removal from the United States.
After Petitioner was released on an Order of Supervision (“OSUP”) on a reinstated order
of removal, he failed to gain permission to move across the country and report into his new ICE
office. Petitioner had previously been released on an OSUP because of ICE’s inability to obtain

a travel document to Venezuela at that time.

! Respondent Bruce Scott is not a Federal Respondent and is not represented by the U.S. Attorney’s Office.
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U.S. Immigration and Customs Enforcement (“ICE”) took Petitioner into custody on
October 18, 2025, after a targeted operation. ICE revoked Petitioner’s order of supervision on
that day based on ICE’s determination that there was a significant likelihood of Petitioner’s
removal in the reasonably foreseeable future, as well as his failure to abide by the terms of his
OSUP. Petitioner presents no evidence that his re-detention violates substantive or procedural due
process, nor that ICE failed to comply with governing regulations.

While his Petition discusses removal to a third country, Petitioner presents no evidence of
any intention by ICE to do so. The facts here demonstrate that ICE is actively working to complete
the necessary travel documents request to Venezuela but cannot remove Petitioner until his appeal
at the Board of Immigration Appeals (“BIA”) is complete. 8 C.F.R. 1003.38(b). Petitioner’s
removal is reasonably foreseeable, and any third-country claim is unripe for judicial review.

Petitioner’s detention is lawful. He is a noncitizen subject to an administratively final
order of removal, and he is lawfully detained under Section 241 of the Immigration and
Nationality Act (“INA”). See 8 U.S.C. § 1231. His detention also is not indefinite under Zadvydas,
533 U.S. 678, 701 (2001) because removal is significantly likely in the reasonably foreseeable
future. Accordingly, Federal Respondents respectfully request the Court deny the Petition. No
evidentiary hearing is necessary.

II. FACTUAL AND PROCEDURAL BACKGROUND
A. Post-Order Detention

The INA governs the detention and release of noncitizens during and following their
removal proceedings. See Johnson v. Guzman Chavez, 594 U.S. 523, 527-29 (2021). The general
detention periods are commonly referred to as “pre-order” (meaning before the entry of a final

order of removal) and, relevant here, “post-order” (meaning after the entry of a final order of
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removal). Compare 8 U.S.C. § 1226 (authorizing pre-order detention) with § 1231(a) (authorizing
post-order detention).

When a final order of removal has been entered, a noncitizen enters a 90-day “removal
period.” 8 U.S.C. § 1231(a)(1). Congress has directed that the Secretary of Homeland Security
“shall remove the [noncitizen] from the United States.” Id. To ensure a noncitizen’s presence
for removal and to protect the community from noncitizens who may present a danger, Congress
mandated detention during the “removal period,” which is the 90-day period following the
issuance of a final order of removal. 8 U.S.C. § 1231(a)(2). During the removal period, ICE is
charged with attempting to effectuate removal of a noncitizen from the United States. 8 C.F.R.
§ 241.2(b); 8 U.S.C. § 1231(a)(1).

Section 1231(a)(6) authorizes ICE to continue detention of noncitizens after the expiration
of the removal period. Unlike Section 1231(a)(2), Section 1231(a)(6) does not mandate detention
and does not place any temporal limit on the length of detention under that provision. Although
there is no statutory time limit on detention pursuant to Section 1231(a)(6), the Supreme Court
has held that a noncitizen may be detained only “for a period reasonably necessary to bring about
that [noncitizen’s] removal from the United States.” Zadvydas v. Davis, 533 U.S. 678, 689 (2001).
The Supreme Court has identified six months as a presumptively reasonable time necessary to
bring about a noncitizen’s removal. /d., at 701. Once it is determined that there is no significant
likelihood of removal in the reasonably foreseeable future, noncitizens may be released on an
Order of Supervision (“OSUP”). 8 C.F.R. § 241.13(h).

B. Petitioner R.J.S.V.

Petitioner is a native and citizen of Venezuela. Declaration of Kurtis Reed (“Reed Decl.”)

9 3. Petitioner first entered the United States without inspection or parole on August 6, 2023 /d.

9 4. Immigration officers encountered Petitioner on August 17, 2023, near El Paso, Texas. 1d. 5.
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That same day, Petitioner was issued a Notice and Order of Expedited Removal and he expressed
fear of removal to Venezuela. Petitioner was referred to United States Citizenship and
Immigration Services (“USCIS”) for a credible fear interview Id. On August 21, 2023, USCIS
determined that Petitioner did not have a credible fear of removal, and Petitioner declined to have
this finding reviewed by an immigration judge. Id. § 6. On August 26, 2023, Petitioner was
removed from the United States under the expedited removal order. Id. § 7; Declaration of Peter
Clark (“Clark Decl.”), Exh. 1, Expedited Removal Order.

On January 2, 2024, immigration officers again encountered Petitioner after crossing the
border without inspection, detained petitioner, and issued him a decision to reinstate a prior order.
Id. Exh. 2, Reinstatement Order; Reed Decl. § 8. During this time, there were delays in removals
to Venezuela, and on February 29, 2024, Petitioner was released on an order of OSUP. /Id. § 9.
At the time of his release, Petitioner was living in Virginia and his conditions of release required
that he not travel outside of Virginia for more than 48 hours without notifying ICE, and that
Petitioner furnish ICE with written notice of any change in residence within 48 hours. /d. § 10.

According to an application for relief filed in immigration court by Petitioner, he moved
from Alexandria, Virginia to Portland Oregon in June, 2024. Id. § 11. In December 2024, ICE
discovered that Petitioner had moved from Virginia to Oregon without seeking permission as
required by the conditions of his OSUP. Id. § 12. On October 18, 2025, immigration officers
arrested, detained, and transferred Petitioner to the NWIPC as part of a targeted operation. Id. §
13.

On October 18, 2025, ICE served Petitioner with a Notice of Revocation of Release. The
revocation lists the likelihood ICE being able to effectuate removal, moving residences without

authorization, and failure to report in. Id. § 14. Clark Decl., Exh. 3, Notice of Revocation of
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Release. Petitioner was able to give a written statement in response to an interview by ICE
officers. Clark Decl. Exh. 3, at 4. Reed Decl. 9 15.

On December 12, 2025, USCIS again conducted a reasonable fear interview and
determined that .... Id. § 16. Upon Petitioner’s request for review of the negative credible fear
determination, an immigration judge vacated USCIS’s negative fear finding, and placed Petitioner
into withholding only proceedings. Id. § 17. On March 9, 2026, Petitioner appeared, with counsel,
at an individual calendar hearing in front of an immigration judge. The immigration judge denied
petitioner’s applications for relief. Petitioner timely filed an appeal with the BIA. Id. 9 18-19.

On April 22, 2026, an immigration judge conducted a Martinez-Banos bond hearing and
found that DHS had met its burden by clear and convincing evidence that Petitioner was a flight
risk.? Petitioner reserved appeal, which required a memorandum by the immigration judge
supporting his decision. /d. § 21. Clark Decl. Exhs. 4-5, Bond order and memo.

III. LEGAL STANDARD

It is axiomatic that “[t]he district courts of the United States . . . are courts of limited
jurisdiction. They possess only that power authorized by Constitution and statute.” Exxon Mobil
Corp. v. Allopath Servs., Inc., 545 U.S. 546, 552 (2005) (internal quotations omitted). “[TThe
scope of habeas has been tightly regulated by statute, from the Judiciary Act of 1789 to the present
day.” Dep't of Homeland Sec. v. Thuraissigiam, 591 U.S. 103, 125 n.20 (2020). Title 28 U.S.C.
§ 2241 provides district courts with jurisdiction to hear federal habeas petitions.

To warrant a grant of habeas corpus, the burden is on the petitioner to prove that his or
her custody is in violation of the Constitution, laws, or treaties of the United States. See 28 U.S.C.

§ 2241(c)(3); Lambert v. Blodgett, 393 F.3d 943, 969 n.16 (9th Cir. 2004).

2 Bond hearing required by Banos v. Asher, 2018 WL 3244988 (W.D. Wash. January 23, 2018) (Report and
Recommendation Adopted), for Petitioners in withholding of removal detention more than 180 days.
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IV. ARGUMENT
A. Petitioner’s detention comports with substantive due process.

Petitioner argues that his detention is unlawful in violation of Zadvydas. The burden is on
Petitioner to show that there is “good reason to believe that there is no significant likelihood of
removal in the reasonably foreseeable future.” Pelich v. L N.S., 329 F.3d 1057, 1059 (9th Cir.
2003) (citing Zadvydas). If a petitioner meets his evidentiary burden, the government must then
introduce evidence to refute the petitioner’s assertion. /d.

In Zadvydas, the Supreme Court determined that it is “presumptively reasonable” for the
Government to detain a noncitizen for six months following entry of a final removal order, while
it worked to remove the noncitizen from the United States. 533 U.S. at 701. Thus, the Supreme
Court implicitly recognized that six months is the earliest point at which a noncitizen’s detention
could raise constitutional issues. /d. Moreover, the Supreme Court noted the six-month
presumption “does not mean that every [noncitizen] not removed must be released after six
months. To the contrary, [a noncitizen] may be held in confinement until it has been determined
that there is no significant likelihood of removal in the reasonably foreseeable future.” Id.

Here, It is undisputed that Petitioner is subject to an administratively final removal order.
Clark Decl., Ex. 3. Petitioner has been detained since October 18, 2025, which Respondents
acknowledge is longer than the presumptively prolonged period. However, Petitioner fails to
demonstrate that there is good reason to believe that there is no significant likelihood of removal
in the reasonably foreseeable future. ICE cannot remove Petitioner to his country pending the
outcome of his BIA appeal of his withholding only proceedings. 8 C.F.R. §§ 1003.38(b) and
1003.6(a). It would be speculative at this point to determine how long Petitioner’s appeal to the

BIA is going to take. However, once completed, ICE regularly removes noncitizens to Venezuela,

FEDERAL RESPONDENTS’ RETURN MEMORANDUM UNITED STATES ATTORNEY
[Case No. 2:26-cv-02148-LK] - 6 700 STEWART STREET, SUITE 5220
SEATTLE, WASHINGTON 98101
(206) 553-7970




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:26-cv-02148-LK  Document 13  Filed 07/06/26 Page 7 of 13

ICE has a copy of Petitioner’s Venezuelan identification document which will aid in obtaining a
travel document. Clark Exh. 6 (Petitioner’s ID).

Furthermore, Petitioner has had a Martinez-Banos bond hearing in which the government
bore the burden of establishing the flight risk of Petitioner. Clark Decl. Exhs. 4-5.

Thus, Petitioner’s length of detention is presumptively reasonable. And Petitioner has
failed to demonstrate a good reason to believe that there is no significant likelihood of his removal
in the reasonably foreseeable future. Zadvydas, 533 U.S. at 701. Accordingly, Petitioner’s

detention does not violate principals of substantive due process.

B. Petitioner fails to demonstrate that his OSUP revocation did not comport with due
process or was inconsistent with ICE’s procedural regulations

Even if this Court were to consider issues related to re-detention, which it should not
because of Petitioner’s administratively final order and ICE’s compliance with due process,
Petitioner’s arguments still fail. “Due process is flexible and calls for such procedural protections
as the particular situation demands.” Mathews v. Eldridge, 424 U.S. 319, 334 (1976). The
Mathews test demonstrates that Petitioner’s detention is consistent with his due process rights.
Under Mathews, “[t]he fundamental requirement of due process is the opportunity to be heard at
a meaningful time and in a meaningful manner.” /d., at 333 (internal quotation marks omitted).
This calls for an analysis of (1) “the private interest that will be affected by the official action,”
(2) “the risk of an erroneous deprivation of such interest through the procedures used, and
probable value, if any, of additional or substitute procedural safeguards,” and (3) the
Government’s interest. Id., at 334-35.

1. Petitioner’s liberty interest in remaining released on conditions is reduced

Respondents recognize the “weighty liberty interests implicated by the Government’s
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detention of noncitizens.” Reyes v. King, No. 19-cv-8674, 2021 WL 3727614, at *11 (S.D.N.Y.
Aug. 20, 2021). However, Petitioner’s interest in his liberty generally does not mean that he
possesses a separate or heightened liberty interest in the continuation of his conditional release
on OSUP.? The recognized liberty interests of U.S. citizens and aliens are not coextensive: the
Supreme Court has ‘firmly and repeatedly endorsed the proposition that Congress may make rules
as to aliens that would be unacceptable if applied to citizens.”” Rodriguez Diaz, 53 F.4th at 1206
(quoting Demore v. Kim, 538 U.S. 510, 522 (2003)). As the Supreme Court has explained, “[i]n
the exercise of its broad power over naturalization and immigration, Congress regularly makes
rules that would be unacceptable if applied to citizens.” Mathews v. Diaz, 426 U.S. 67, 79-80
(1976).

Petitioner’s release on OSUP was always subject to many conditions, including that he
give written notice that of changing residences within 48 hours of doing so. After Petitioner
moved to Oregon, there is no record that he informed ICE. Reed Decl. 9 10-12. Petitioner’s
violations of his order of supervision and the foreseeability of ICE to obtain a travel document to
Venezuela when the BIA stay is lifted each independently justifies re-detention. Accordingly,
Petitioner cannot now claim that the Respondents promised him ongoing, limitless freedom from
detention or that his re-detention is unwarranted.

2. The existing procedures for OSUP revocation are constitutionally

sufficient and Petitioner has failed to demonstrate that his detention
violates ICE’s regulations.

Turning to the second Mathews factor, the risk of a constitutionally significant deprivation
of Petitioner’s liberty here is minimal, and Petitioner fails to show that ICE did not comply with

procedural safeguards in this case. Petitioner presents no evidence for his claims that the agency

3 Federal Respondents acknowledge that courts in this District have found that noncitizens have a liberty interest in
their release on OSUP but respectfully disagree with those decisions.
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failed to give him both notice and an opportunity to be heard regarding his OSUP revocation.

As outlined above, Congress established a clear statutory framework in 8 C.F.R. §
241.13(i) that sets forth the requirements and process for affecting an OSUP revocation. When
an alien has violated any condition of their release, or ICE determines that there is a “significant
likelihood” an alien can be removed from the United States within the “reasonably foreseeable
future,” ICE is clearly permitted to revoke the OSUP and take the alien into custody; nothing else
is required for revocation under these circumstances. Id. § 241.13(1)(1) and (2); see also Nizar
Esmail v. Noem, et al., 2025 WL 3030590, at *2 (C.D. Cal. Sept. 12, 2025).*

8 C.F.R. § 241.13(1)(3) further outlines the OSUP revocation procedures and provides that
“upon revocation,” i.e., not before revocation, “the alien will be notified of the reasons for the
revocation” and to conduct an “initial interview promptly after his or return to Service custody to
afford the alien an opportunity to respond to the reasons for revocation stated in the notification.”
Id. § 241.13(3).

Here, ICE took custody of Petitioner after Petitioner failed to report after moving without
authorization. Reed Decl. § 14. Upon revocation, ICE provided Petitioner with written notice of
the specific reasons for its determination. /d.; Clark Decl., Ex. 3. The notice states that Petitioner
will be given an informal interview promptly, which promptly happened and Petitioner was able
to make a written statement. /d.

3. The Government has a strong interest in returning aliens to custody who
violate conditions of release.

Turning to the third Mathews factor, the Ninth Circuit has emphasized that the Mathews

test “must account for the heightened government interest in the immigration detention context.”

“While ICE may also revoke an OSUP as an act of discretion if revocation is in the public interest, pursuant to 8
C.F.R. § 241.4(1)(2), this is not what ICE has chosen to do in this case.
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Rodriguez Diaz, 53 F.4th at 1206. Invoking the Supreme Court’s 2003 Demore decision, the Ninth
Circuit in Rodriguez Diaz recognized that “the government clearly has a strong interest in
preventing aliens from ‘remain[ing] in the United States in violation of our law.””” Rodriguez Diaz,
53 F.4th at 1208 (quoting Demore, 538 U.S. at 518). The government likewise has a strong
interest in removing individuals when there is a significant likelihood of their removal.

This interest is particularly compelling here, given Petitioner’s demonstrated flight risk,
and the ICE’s belief that they can obtain a travel document.

In sum, the three Mathews factors demonstrate that Petitioner’s detention comports with
procedural due process and that ICE adhered to its own regulations in revoking Petitioner’s
OSUP.

D. Petitioner’s Administrative Procedure Act claims must be dismissed for lack of
Subject Matter Jurisdiction

Petitioner seeks to challenge his detention on grounds that violated Sections 706(2)(A),
(B) and (C) of the Administrative Procedure Act (“APA”). Pet., pg. 21. The Court has no subject
matter jurisdiction to hear these claims.

Where other adequate statutory remedies exist, the APA does not apply. See 5 U.S.C.
§ 704 (““Agency action made reviewable by statute and final agency action for which there is no
other adequate remedy in a court are subject to judicial review.”) (emphasis added). Simply put,
“federal courts lack jurisdiction over APA challenges whenever Congress has provided another
‘adequate remedy.”” Brem-Air Disposal v. Cohen, 156 F.3d 1002, 1004 (9th Cir. 1998).

Where, as here, the gravamen of the claim challenges the legality of custodial detention
and seeks release from custody, habeas corpus provides an adequate and exclusive remedy. See 5
U.S.C. § 704. Because Petitioner’s APA claims are directed at the fact and duration of his

detention, they are not independently reviewable under the APA.
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E. The Court should deny Petitioner’s remaining requests for relief

Subsections 6-8 in Petitioner’s Prayer for Relief exceed the narrow scope of habeas
review.

First, Petitioner improperly requests this Court order that Respondents may not re-detain
Petitioner without first holding a hearing before a neutral arbitrator at which Respondents bear
the burden of establishing flight risk or danger to the community by clear and convincing evidence
based and that custody is appropriate. Pet., pg. 28. The Supreme Court has always affirmed the
constitutionality of detention pending removal proceedings, notwithstanding that the government
has never borne the burden to justify such detention by clear and convincing evidence. See, e.g.,
Demore v. Kim, 538 U.S. 510, 522, 532 (2003); Rodriguez Diaz v. Garland, 53 F.4th 1189, 1211
(9th Cir. 2022) (“We are aware of no Supreme Court case placing the burden on the government
to justify the continued detention of [a noncitizen], much less through an elevated ‘clear and
convincing’ showing.”). In fact, even when considering a noncitizen subjected to potentially
indefinite detention after the conclusion of removal proceedings, the Supreme Court has placed
the burden on the noncitizen, as opposed to the Government, to justify release. See Zadvydas, 533
U.S.at 701. Thus, the Court should not order ICE to bear the burden of proof prior to re-detention.
At most, the Government should be required to demonstrate dangerousness or flight risk by a
preponderance of the evidence in line with the immigration officer’s initial determination. 8
C.F.R. § 1236.1(c)(8).

Second, Petitioner asks the Court to enjoin Respondents from re-detaining him unless
several conditions are satisfied, including providing written notice to Petitioner at least two weeks
in advance. Pet., pg. 28 Nothing in Zadvydas imposes such prerequisites on the Government’s
authority to re-detain a noncitizen when circumstances change and removal again becomes

reasonably foreseeable. The requested injunction would effectively impose new procedural
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requirements not found in the governing statutes or precedent.

Moreover, to the extent Petitioner seeks an order restricting the Government’s execution
of the removal order or dictating the manner in which it may occur, this Court lacks jurisdiction
to grant such relief. See e.g., Saechao v. Scott, No. 2:26-CV-00548-TMC, 2026 WL 626765, at
*5 (W.D. Wash. Mar. 5, 2026). Under 8 U.S.C. § 1252(g), federal courts lack jurisdiction over
claims arising from the Government’s decisions or actions to “‘commence proceedings, adjudicate
cases, or execute removal orders.” In Reno v. American-Arab Anti-Discrimination Committee,
525 U.S. 471 (1999), the Supreme Court held that § 1252(g) bars judicial review of these discrete
exercises of prosecutorial discretion. Consistent with that principle, the Ninth Circuit in Rauda v.
Jennings, 55 F.4th 773 (9th Cir. 2022), held that district courts lack jurisdiction to enjoin the
execution of a removal order pending collateral immigration proceedings. Id. at 777-78.
Petitioner’s request to require ICE to permit him to arrange his own departure likewise concerns
the “whether” and “when” of removal as it goes to the timing and execution of the removal order,
which are matters committed to the Executive’s discretion and outside this Court’s jurisdiction
under § 1252(g).

Third, Petitioner asks this Court to provide Petitioner with a second bond hearing at which
the government bears the burden. Petitioner has already had a bond hearing whereby DHS has

carried the burden, and the immigration judge found him a flight risk. Clark Decl. Exh. 4.

//

//

//
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CONCLUSION
For the foregoing reasons, Federal Respondents respectfully request that this Court deny
the Petition.
Dated this 6 day of July, 2026.
Respectfully submitted,

s/ Peter H. Clark

PETER H. CLARK, WSBA No. 40154
Assistant United States Attorney
United States Attorney’s Office
Western District of Washington

700 Stewart Street, Suite 5220

Seattle, Washington 98101

Phone: 206-553-7970

Fax: 206-553-4067

Email: peter.clark?2@usdoj.gov

Attorney for Federal Respondents

I certify that this memorandum contains 3,495
words, in compliance with the Local Civil Rules.
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