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STATEMENT REGARDING ORAL ARGUMENT 
  

Oral argument is respectfully requested in this appeal.  This case 

involves exceptionally important questions about the Department of 

Homeland Security’s authority and obligations in conducting warrantless 

immigration arrests—a critical enforcement tool under review in multiple 

courts of appeals.  Counsel believes that oral argument will materially aid the 

Court in resolving the issues presented by this appeal. 
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STATEMENT REGARDING CIRCUIT RULE 34-3 

The government respectfully submits that this case should receive 

priority in the oral argument calendar because it involves the entry of a 

preliminary injunction.  See 9th Cir. R. 34-3(3). 
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INTRODUCTION 

 This appeal concerns an extraordinary judicial intrusion into routine 

enforcement of federal immigration law.  It arises from a statewide 

preliminary injunction that places ordinary immigration enforcement under 

continuing judicial supervision.  To achieve that result, the district court 

certified amorphous warrantless-arrest classes and entered a sweeping 

follow-the-law injunction governing how the Department of Homeland 

Security (Department or DHS) conducts all warrantless immigration arrests 

in Oregon—all based on the premise that Immigration and Customs 

Enforcement (ICE) maintains an unwritten policy of conducting warrantless 

arrests without probable cause. 

 But that supposed policy does not exist—either in written or unwritten 

form.  Instead, the district court conjured it from the challenged arrests of a 

grand total of two aliens (Plaintiffs), taped together with hearsay and 

speculation, and in the teeth of ICE’s actual written policy prescribing the 

correct legal framework for warrantless arrests.  Those two isolated arrests—

even assuming they occurred and were unlawful—do not establish an 

unwritten policy.  By the district court’s reasoning, that court (and each judge 

on it) has an unwritten policy of committing legal error, since it would hardly 

be difficult to identify at least two relevant appellate reversals for each of 
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them.  Just as it would be ludicrous to infer an unwritten policy of intentional 

legal errors by stitching together two isolated reversals from an entire corpus 

of judicial opinions, the district court’s divination of an unwritten “policy” 

from two arrests in an entire state is equally untenable. 

 Plaintiffs satisfied none of the requirements for a preliminary 

injunction.  Most fundamentally, they failed to demonstrate a likelihood of 

success on the merits.  They lack standing to obtain prospective relief 

superintending all immigration arrests throughout the entire state of 

Oregon.  The Immigration and Nationality Act (INA) independently 

forecloses district-court interference with the Executive’s discretionary 

decisions about how to initiate removal proceedings.  Additionally, Plaintiffs 

have not identified a reviewable agency action under the Administrative 

Procedure Act (APA).  They introduced no credible evidence that the alleged 

unwritten policy exists—nor may they manufacture reviewable agency action 

by aggregating a smattering of cherry-picked and purportedly unlawful 

arrests. 

 Embedded in the district court’s flawed merits analysis was another 

error: granting provisional certification of a boundless warrantless arrest 

class.  The lawfulness of any particular warrantless arrest is quintessentially 

factbound, turning on individualized facts and circumstances not remotely 
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amenable to classwide resolution.  See Fed. R. Civ. P. 23(a),(b)(1)-(2).  And 

the named plaintiffs’ own arrests, each of which involved materially different 

circumstances, only reinforce that point.  The district court has since doubled 

down on that error, granting final class certification just a couple weeks ago. 

 Nor have Plaintiffs shown that they will suffer irreparable harm 

without a preliminary injunction.  They face no “certainly impending” injury 

supporting injunctive relief and provided no evidence that they would be 

subject to future warrantless arrests.  See Clapper v. Amnesty Int’l USA, 568 

U.S. 398, 401-02 (2013) (citation omitted).  Indeed, even the district court 

concluded that their asserted injuries consisted primarily of emotional 

distress and anxiety.  But it is black-letter law that those alleged past harms 

cannot justify prospective injunctive relief. 

 The remaining equitable factors similarly favor the government.  The 

preliminary injunction intrudes deeply into the Executive’s administration 

of immigration law and undermines the public’s compelling interest in the 

vigorous and uniform enforcement of federal law. 

 Finally, the injunction is impermissibly overbroad.  Beyond issuing a 

sweeping, follow-the-law injunction, the district court imposed reporting 

and documentation obligations and dictated what probable-cause factors 

immigration officers may consider in the field.  Federal courts cannot 

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 14 of 88



4 
 

micromanage on-the-ground enforcement judgments, and the district 

court’s decision sharply departs from the settled understanding of the 

probable-cause standard. 

  This Court should accordingly reverse the district court’s orders 

granting the preliminary injunction and certification of the statewide classes. 

STATEMENT OF JURISDICTION 

Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. 

§1331.  4-ER-438; 7-ER-1259.  The district court entered a preliminary 

injunction on February 4, 2026, and issued a written opinion on February 

27, 2026.  1-ER-14; 1-ER-65.  The government filed a timely notice of appeal.  

7-ER-1276. 

This Court has jurisdiction under 28 U.S.C. §1292(a)(1) to review the 

district court’s grant of the preliminary injunction.  Because the class-

certification issues are “inextricably intertwined” with that decision, this 

Court may review those orders too.  See Hernandez v. City of San Jose, 897 

F.3d 1125, 1132 (9th Cir. 2018) (citation omitted); Arc of Cal. v. Douglas, 757 

F.3d 975, 992-93 (9th Cir. 2014); Fraihat v. ICE, 16 F.4th 613, 635 (9th Cir. 

2021) (holding that this Court may review class-certification rulings that 

“depend[] on, and [are] in service of,” a preliminary injunction). 
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STATEMENT OF THE ISSUES 

1. Whether the district court abused its discretion in granting a 

preliminary injunction that prospectively regulates how federal immigration 

officers conduct warrantless arrests in the District of Oregon. 

2. Whether the district court erred in certifying warrantless-arrest 

classes. 

STATEMENT OF THE CASE 

A. Legal Background 

Title 8, Section 1357 of the United States Code authorizes immigration 

officers to “arrest any alien in the United States” without a warrant when 

there is “reason to believe that the alien so arrested is in the United States in 

violation of” federal immigration law “and is likely to escape before a warrant 

can be obtained for his arrest.”  8 U.S.C. §1357(a)(2).  DHS regulations 

mirror those requirements.  8 C.F.R. §287.8(c)(2)(i)-(ii).  This Court has 

equated the “reason to believe” standard with probable cause.  Tejeda-Mata 

v. INS, 626 F.2d 721, 725 (9th Cir. 1980).  After a warrantless arrest, DHS 

policy instructs immigration officers to “document in the narrative section of 

Form I-213 … all factors considered in determining that the alien was likely 

to escape before a warrant could be obtained.”  3-ER-383. 

Alternatively, immigration officers may obtain an administrative 

warrant.  Under DHS regulations, designated immigration officers may issue 
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a Form I-200 administrative warrant to arrest and detain an alien pending 

removal proceedings.  See 8 U.S.C. §1226(a); 8 C.F.R. §§236.1(b)(1), 

287.5(e)(2).  

B. Factual Background 

1. ICE’s policies have consistently required officers to 
develop probable cause before conducting a 
warrantless arrest 

The formal written policies of ICE, a division of DHS, incorporate the 

requirements of 8 U.S.C. §1357(a)(2) and its implementing regulations.  Up 

until mid-2025, ICE’s formal policy on warrantless arrests was contained in 

a Broadcast Statement of Policy that was issued in conjunction with a class-

action settlement in Castañon Nava v. Department of Homeland Security, 

No. 18-cv-03757 (N.D. Ill.).  4-ER-492-94.  The Broadcast Statement of 

Policy gave officers examples of factors that can influence the “likelihood of 

escape” analysis when conducting warrantless arrests—including an 

immigration officer’s “ability to determine the individual’s identity, 

knowledge of that individual’s prior escapes or evasions of immigration 

authorities, attempted flight from an ICE Officer, ties to the community,” and 

“other specific circumstances that weigh in favor or against a reasonable 

belief that the subject is likely to abscond.”  4-ER-492.1  

 
1 Plaintiffs, 4-ER-583, and the district court, 1-ER-40, treated the Castañon-
Nava Broadcast Statement of Policy as binding nationally.  But the court 
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On June 11, 2025, ICE issued a notice to all employees stating that the 

Castañon Nava settlement agreement had expired and that employees were 

no longer bound by it.  Castañon Nava v. Dep’t of Homeland Sec., 806 F. 

Supp. 3d 823, 860 (N.D. Ill. 2025).  The notice reiterated, however, that 

warrantless arrests must be based on probable cause and comply with 

§1357(a)(2).  See Ramirez Ovando v. Noem, 810 F. Supp. 3d 1209, 1218 (D. 

Colo. 2025).  The notice also listed permissible factors to consider in the 

“reason to believe” inquiry that closely tracked the prior policy.  Id.  On 

October 22, 2025, in response to an order from the Castañon Nava court, 

ICE issued another statement re-adopting the prior Broadcast Statement of 

Policy.  Id. at 1218-19. 

ICE published a memorandum titled “Civil Immigration Arrest 

Authority: Administrative Arrest Warrants and Warrantless Arrests” on 

January 28, 2026 (the Lyons Memo).  3-ER-379-83.  The Lyons Memo 

emphasizes that a warrantless arrest must comply with §1357(a)(2) and that 

the probable-cause determination “must be made before a warrantless arrest 

is effectuated.”  3-ER-381.  Although §1357 does not define “likely to escape,” 

the memo distinguishes that phrase from a post-arrest determination of 

 
there recently limited that policy’s scope to the class in that case.  See 
Castañon Nava, No. 18-cv-03757, Dkt. 342 at 3. 
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flight risk.  3-ER-382-83.  “[L]ikely to escape” in the context of a warrantless 

arrest means the alien “is unlikely to be located at the scene of the encounter 

or another clearly identifiable location once an administrative warrant is 

obtained,” not that the individual will likely fail to appear for removal 

proceedings.  3-ER-381.  The Lyons Memo provides a list of non-exclusive 

factors that can be considered in establishing likelihood of escape and 

recognizes that solely being in the country illegally is insufficient.  3-ER-381-

82. 

2. ICE conducts warrantless arrests of the two named 
plaintiffs 

M-J-M-A-, a named plaintiff, is a citizen and national of Mexico who 

was admitted to the United States on a B2 visitor visa on January 19, 2025.  

7-ER-1254.  M-J-M-A- overstayed her visa, which expired on March 21, 

2025, and remained in the United States illegally.  7-ER-1254. 

On October 30, 2025, immigration officers encountered M-J-M-A- 

while she was a passenger in a van.  6-ER-1133; 6-ER-1161.  The van’s 

registered owner had previously been allowed to voluntarily return to his 

home country and had no subsequent grant of lawful status, suggesting that 

the driver re-entered the United States unlawfully following his voluntary 

departure.  6-ER-1147-48.  The owner of the van also had a criminal history 

that listed an assault charge and possible conviction.  6-ER-1148. 
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After approaching the vehicle and making contact with its occupants, 

the officers instructed them to show their hands.  6-ER-1060-62; 6-ER-1158.  

Passengers in the van, including M-J-M-A-, refused to follow the officers’ 

instructions.  6-ER-1062; 6-ER-1158.  M-J-M-A- and other occupants were 

on their phones, and one person jumped into the back seat in an apparent 

attempt to escape out the back hatch of the vehicle.  6-ER-1158.  When an 

officer asked the occupants of the van for their credentials, M-J-M-A- would 

not identify herself and instructed the other passengers to disobey the 

officers.  6-ER-1097; 6-ER-1108-09.  M-J-M-A- refused to exit the vehicle, 

and two officers had to remove her.  6-ER-1102-03. 

Once all the van’s passengers had exited, officers began transferring 

them into their vehicles.  6-ER-1062-63; 6-ER-1103-04.  One person hopped 

from the back seat of an officer’s vehicle to the front and started honking the 

horn.  6-ER-1104-05.  Another took off running, and a chase ensued.  6-ER-

1062-63; 6-ER-1105-07.  Officers repeatedly tried to ascertain M-J-M-A’s 

identity, but she would not cooperate.  5-ER-799-800; 6-ER-1097; 6-ER-

1103. 

Biometrics later revealed that M-J-M-A- had overstayed her visa and 

was present in the United States unlawfully.  5-ER-806-07.  Consistent with 

8 C.F.R. §287.3(d), a Form I-200 administrative arrest warrant was issued 
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for M-J-M-A- at the Portland ICE office.  5-ER-721-22; 7-ER-1246.  ICE 

detained M-J-M-A- and transported her to the Northwest ICE Processing 

Center.  7-ER-1254.  On November 1, 2025, ICE released her from custody.  

7-ER-1254. 

Victor C.G., also a named plaintiff, is a native and citizen of Mexico 

who entered the United States in 1999 without inspection.  3-ER-162; 4-ER-

548.  On October 14, 2025, he was stopped by immigration officers while 

driving home from work.  4-ER-549.  The officers asked him several times 

whether he was Victor C.G.  3-ER-147-48; 3-ER-166; 4-ER-550.  When he 

finally indicated that he was, officers asked him to exit his vehicle and 

arrested him.  3-ER-147-48; 4-ER-550.  The Department issued a Form I-

200 administrative arrest warrant for Victor C.G. and a Notice to Appear.  

9th Cir. Dkt. 19, Exs. 1-2.  On November 7, 2025, a district court in the 

Western District of Washington granted his petition for a writ of habeas 

corpus, ordering the government to release him with or without a bond.  See 

Cruz-Gamez v. Bondi, No. 2:25-cv-02154-TMC, Dkt. 1, 11 (W.D. Wash.). 

C. Procedural Background 

1. M-J-M-A- initiates this lawsuit 

On October 30, 2025, two days before her release from custody, M-J-

M-A- filed a petition for a writ of habeas corpus, alleging that the government 

detained her as part of an immigration enforcement operation targeting farm 
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workers in Marion County, Oregon.  7-ER-1257.  She claimed that 

immigration officers stopped, detained, and eventually arrested her without 

reasonable suspicion or probable cause.  7-ER-1258.  Asserting claims under 

the Fourth and Fifth Amendments and the APA, she contended that ICE was 

engaging in a pattern of “detain first, justify later” that violated 8 U.S.C. 

§1357(a)(2), its implementing regulations, and the Broadcast Statement of 

Policy.  7-ER-1257-59; 7-ER-1267-74.  The district court conducted a two-day 

evidentiary hearing beginning on December 2, 2025, at which M-J-M-A- and 

several ICE officers testified.  5-ER-641-910; 6-ER-912-1195. 

2. M-J-M-A- moves to supplement her habeas petition 

On January 9, 2026, M-J-M-A- sought leave to file a supplemental 

complaint.  4-ER-609-39.  The supplemental complaint asserted additional 

claims under the APA, added Victor C.G. as a named plaintiff, and included 

allegations from eight other individuals.  4-ER-441; 4-ER-447-51; 4-ER-457-

59.  Plaintiffs requested a preliminary and permanent injunction and 

certification of a “Warrantless Arrest Class” and “Unassessed Escape Risk 

Subclass.”  4-ER-454-55; 4-ER-460.  Despite informing the parties that “it’s 

appropriate to stay” any decision on the motion to supplement until 

resolution of M-J-M-A-’s habeas petition, 5-ER-827, the district court 

ultimately granted the motion to supplement on January 12, 2026—before 

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 22 of 88



12 
 

the government could file its opposition within the time allowed by the 

district court, see 4-ER-438; 7-ER-1289 (Dkt. 53). 

3. Plaintiffs seek a preliminary injunction and 
provisional class certification based on an alleged 
unwritten ICE policy 

Along with their motion to supplement, Plaintiffs filed a motion for 

preliminary injunction, 4-ER-556-88, and motion for class certification, 4-

ER-589-608.  The named plaintiffs argued that their two arrests confirmed 

the existence of an unlawful (and unwritten) “Arrest First, Justify Later” 

warrantless-arrest policy.  4-ER-564.  They also presented evidence—much 

of which consisted of uncorroborated hearsay—to establish the alleged 

unwritten policy.  For instance, Plaintiffs cited various news articles 

purporting to show that ICE and other administration officials touted 

policies to arrest more aliens.  One article referenced unverified accounts of 

immigration arrests that did not distinguish warrantless arrests from those 

conducted with warrants.  4-ER-462-83.  Another discussed agency morale 

in the wake of increased immigration-enforcement efforts.  4-ER-527-44.  

Plaintiffs similarly relied on generalized statements by administration 

officials—some sourced from a district court’s findings in another case—

calling for robust immigration enforcement.  See 4-ER-545-46 (Truth Social 

post encouraging the deportation of illegal aliens); 1-ER-42 (alleged 
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statement by DHS spokesperson with no decision-making authority).  None 

of that supposed evidence identified a policy to ignore federal law or ICE’s 

own written policies. 

Plaintiffs additionally asked the district court to certify two classes 

under Federal Rule of Civil Procedure 23.  4-ER-590.  They proposed a 

“Warrantless Arrest Class” and “Unassessed Escape Risk Subclass” with the 

following definitions: 

WARRANTLESS ARREST CLASS: All person[s] since September 28, 
2025, who have been arrested or will be arrested in the District of 
Oregon for alleged immigration violations without a warrant and 
without a pre-arrest, individualized assessment of probable cause that 
the person is in the United States unlawfully and that the person poses 
a flight risk. 
 
UNASSESSED ESCAPE RISK SUBCLASS: All person[s] since 
September 28, 2025, who have been arrested or will be arrested in the 
District of Oregon for alleged immigration violations without a warrant 
and without a pre-arrest, individualized assessment of probable cause 
that the person poses a flight risk. 

 
4-ER-590.  In their motion for preliminary injunction, Plaintiffs requested 

provisional certification of the Unassessed Escape Risk Subclass.  4-ER-586. 

4. The district court grants a preliminary injunction and 
provisionally certifies a warrantless-arrest class 

 The district court heard oral argument on the requests for a 

preliminary injunction and provisional class certification on February 4, 

2026, 3-ER-207-338, before the government submitted its opposition to 
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Plaintiffs’ class-certification motion.  2-ER-90-121.  That same day, the 

district court granted Plaintiffs’ request for a preliminary injunction and 

provisional class certification, 1-ER-65-68, issuing a written opinion a couple 

weeks later, 1-ER-14-64. 

 The district court concluded that the named plaintiffs had standing to 

assert their claims.  According to the district court, ICE officers in Oregon 

had a pattern and practice of “employing warrantless arrests without 

conducting a pre-arrest assessment of someone’s likelihood of escape,” 

which gave rise “to a sufficient likelihood of [future] harm.”  1-ER-42-45 

(alteration in original).  The district court further concluded that the ongoing 

emotional effects of the named plaintiffs’ warrantless arrests—fear and 

anxiety about future warrantless arrests—conferred standing.  1-ER-44-45.  

 Turning to the preliminary-injunction factors, the district court 

determined that Plaintiffs had satisfied all the requirements for prospective 

injunctive relief.  In the district court’s view, the named plaintiffs were likely 

to succeed on their claim that ICE had conducted warrantless arrests of them 

without probable cause to believe that they posed an escape risk.  1-ER-49-

59.  Based on uncorroborated hearsay, anecdotal accounts, and assorted 

officials’ public statements, the district court found that ICE’s alleged 

unwritten warrantless-arrest policy was a final agency action under the APA.  
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1-ER-49-57.  Although the district court acknowledged that the Lyons Memo 

does not reflect the alleged unwritten policy, it nonetheless discounted the 

memo, which, the district court claimed, only “‘serve[d] as a reminder’ of 

existing authority.”  1-ER-56 (citation omitted).  Likewise, the district court 

reasoned that even the government’s “voluntary cessation of challenged 

conduct [would] not moot this case,” relying on allegations from separate 

proceedings in other jurisdictions.  1-ER-56.  The district court also said 

Plaintiffs had “shown a high likelihood of success” of proving that the 

government’s “practice of arresting individuals without warrants and 

without the dual probable cause determinations is contrary to law.”  1-ER-

57-59. 

 Beyond likelihood of success on the merits, the district court decided 

that the other preliminary-injunction factors tipped in Plaintiffs’ favor.  The 

district court ruled that Plaintiffs would suffer irreparable harm without an 

injunction because the government has developed a “pattern and practice of 

conducting warrantless arrests without individualized escape risk 

determinations,” with nothing indicating that the government “ha[s] scaled 

back” those alleged “practices or brought them into compliance with the 

law.”  1-ER-59-60.  On the equities, the district court recognized the 
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government’s interest in enforcing federal immigration law but asserted that 

enforcement must conform to “the bounds of the law.”  1-ER-61. 

Subsumed in the district court’s grant of the preliminary injunction 

was the provisional certification of a warrantless-arrest class—the 

Unassessed Escape Risk Subclass—under Federal Rule of Civil Procedure 23.  

Despite conceding that Plaintiffs submitted “limited class evidence,” the 

district court concluded that the putative class satisfied Rule 23(a)’s 

certification requirements and qualified for injunctive relief under Rule 

23(b).  1-ER-48.  

 The district court then fashioned a classwide preliminary injunction 

with several requirements.  The preliminary injunction barred the 

government from conducting warrantless arrests in Oregon “without a pre-

arrest individualized determination by the arresting officer of probable cause 

that the person being arrested is likely to escape before a warrant can be 

obtained.”  1-ER-61.  The district court further ordered any immigration 

officer who conducts a warrantless arrest in Oregon to “document the facts 

and circumstances surrounding the warrantless civil immigration arrest in 

narrative form.”  1-ER-62.  That documentation must state: 

(i) “that the alien was arrested without a warrant”; 
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(ii) “the location of the arrest and” the location type (e.g., 

business, residence, vehicle, public area); 

(iii) “the alien’s ties to the community”; 

(iv) “specific, particularized facts supporting the conclusion 

that the alien was likely to escape before a warrant could 

be obtained”; 

(v) the “date and time of the arrest”; and 

(vi) the “date and time the officer completed the 

documentation.” 

1-ER-62.  The injunction warns that any “use of boilerplate language may be 

deemed indicative of noncompliance.”  1-ER-62.  And the government must 

provide reports with this information “every 30 days until this litigation is 

concluded,” or “no later than seven days” if requested by Plaintiffs.  1-ER-62. 

 The government timely appealed.  6-ER-1276. 

5. The district court certifies the Warrantless Arrest 
Class and Unassessed Escape Risk Subclass 

 On June 24, 2026, the district court granted final certification of the 

“Warrantless Arrest Class” and “Unassessed Escape Risk Subclass.”  1-ER-2-

13.  Largely reiterating the analysis underlying the provisional-certification 

ruling, the district court decided that Plaintiffs had standing “because ‘ICE is 

explicitly targeting and stopping Plaintiffs’ and people like them.”  1-ER-4 
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(citing preliminary-injunction order).  The district court also determined 

that 8 U.S.C. §1252(f) did not “bar[] the injunctive relief Plaintiffs seek.”  1-

ER-5-6.  Concluding that Plaintiffs had satisfied Rule 23(a) and Rule 23(b), 

the district court certified the proposed classes.  1-ER-12-13. 

SUMMARY OF ARGUMENT 

I.  This Court should vacate the preliminary injunction.  Plaintiffs have 

not established a likelihood of success on the merits for multiple reasons.  To 

start, they lack standing to seek injunctive relief.  Neither of them has made 

any showing that another warrantless arrest is “certainly impending,” or 

even probable.  See Clapper, 568 U.S. at 401-02 (citation omitted).  Plaintiffs 

have also failed to demonstrate that their asserted injuries—generalized 

anxiety from past warrantless arrests—are fairly traceable to ICE’s alleged 

policy.  And an injunction awarding prospective relief does nothing to 

redress retrospective harm.  In all events, Plaintiffs’ claims are moot. 

Other defects independently bar Plaintiffs’ claims.  The INA 

independently deprives the district court of jurisdiction because it insulates 

ICE’s discretionary decisions about how to initiate removal proceedings.  

And Plaintiffs have not identified a reviewable agency action under the APA.  

The only policies in the record align with the governing statute and 
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implementing regulations, and Plaintiffs have presented no credible 

evidence that a contrary unwritten policy exists.  

II.  The district court similarly erred in provisionally certifying a 

warrantless-arrest class (the Unassessed Escape Risk Subclass).  The 

Supreme Court has instructed that each class member must independently 

have Article III standing.  See TransUnion LLC v. Ramirez, 594 U.S. 413, 

423 (2021).  And there is no evidence that any particular member of the 

putative class is likely to face a future warrantless arrest.  Nor have Plaintiffs 

offered established ascertainable class numbers.  Given the intensely fact-

specific nature of the probable-cause inquiry, Plaintiffs also fall short on 

commonality and typicality.  Even the arrests of the named plaintiffs arose 

from materially distinct factual settings.  Those individualized circumstances 

likewise foreclose certification under Rule 23(b).  The district court repeated 

that error in granting final certification of the Warrantless Arrest Class and 

Unassessed Escape Risk Subclass. 

 III.  The remaining factors preclude injunctive relief as well.  Because 

Plaintiffs lack even Article III standing, they will not suffer irreparable harm 

without an injunction, and the district court incorrectly focused on 

retrospective injuries—mostly emotional and psychological—arising from 

past detention rather than any imminent prospective injury attributable to 
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the alleged policy.  Even if the district court considered future harm, none of 

the named plaintiffs faces a likely warrantless rearrest of any sort, much less 

an unlawful one.   

The balance of the equities and public interest likewise tip decisively in 

the government’s favor.  Because the government has a legitimate and 

significant stake in enforcing federal immigration laws, the preliminary 

injunction interferes with important immigration-enforcement functions 

and disserves the public interest.  The additional administrative 

requirements imposed by the district court only exacerbate the harms to the 

government.  

IV.  Finally, the preliminary injunction, the core provision of which 

simply directs the government to comply with existing law, violates Rule 

65(d)’s requirement to state an injunction’s terms with particularity.  See 

Fed. R. Civ. P. 65(d)(1).  At the same time, the preliminary injunction bears 

little connection to the alleged injuries, sweeps far too broadly, and 

impermissibly dictates what factors officers may and must consider in the 

field. 

STANDARD OF REVIEW 

This Court generally reviews a preliminary injunction for abuse of 

discretion.  See Pac. Radiation Oncology v. Queen’s Med. Ctr., 810 F.3d 631, 
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635 (9th Cir. 2015).  A district court “necessarily abuses its discretion when 

it bases its decision on an erroneous legal standard or on clearly erroneous 

findings of fact.”  Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 1291, 1298 

(9th Cir. 2003) (citation omitted).  But “[w]hen the district court is alleged 

to have relied on an erroneous legal premise,” this Court “review[s] the 

underlying issues of law—including whether a party has standing—de novo.  

Harris v. Bd. of Supervisors, L.A. Cnty., 366 F.3d 754, 760 (9th Cir. 2004). 

A class-certification order receives de novo review for legal error, “and 

if no legal error occurred,” this Court “proceed[s] to review the decision for 

abuse of discretion.”  O’Connor v. Uber Techs., Inc., 904 F.3d 1087, 1094 

(9th Cir. 2018) (citation omitted). 

ARGUMENT 

The district court entered a sweeping classwide preliminary injunction 

that subjects immigration enforcement throughout Oregon to ongoing 

judicial management.  That extraordinary exercise of equitable authority 

rests on multiple legal errors. 

To obtain a preliminary injunction, a plaintiff must show: (i) a 

substantial likelihood of success on the merits; (ii) irreparable harm in the 

absence of the injunction; (iii) that the balance of equities tips in favor of the 

injunction; and (iv) that the injunction is in the public interest.  See Winter 
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v. NRDC, 555 U.S. 7, 20 (2008).  The final two factors “merge when the 

Government is the opposing party.”  Nken v. Holder, 556 U.S. 418, 435 

(2009).  Plaintiffs satisfy none of those requirements. 

The district court further erred in certifying warrantless-arrest classes 

and issuing an injunction that extends far beyond Plaintiffs’ alleged injuries.  

This Court should accordingly vacate the preliminary injunction and reverse 

the grant of class certification. 

I. PLAINTIFFS ARE NOT LIKELY TO SUCCEED ON THE 
MERITS 

Most fundamentally, the district court should not have issued a 

preliminary injunction because Plaintiffs have failed to demonstrate a 

likelihood of success on the merits, including on the antecedent question of 

jurisdiction.  Plaintiffs, who have alleged noncognizable past harm and face 

no nonspeculative or immediate risk of future injury, do not have standing 

to seek injunctive relief.  The district court independently lacked jurisdiction 

over Plaintiffs’ claims under the INA, and Plaintiffs have no cause of action 

under the APA. 

A. Plaintiffs Do Not Have Standing 

“[T]he irreducible constitutional minimum of standing” is absent from 

Plaintiffs’ claims.  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992).  

Article III standing requires: (i) a “concrete, particularized, and actual or 
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imminent” injury in fact; (ii) causation; and (iii) redressability.  TransUnion 

LLC, 594 U.S. at 423.  “At the preliminary injunction stage, … the plaintiff 

must make a ‘clear showing’” of likelihood “to establish each element of 

standing.”  Murthy v. Missouri, 603 U.S. 43, 58 (2024) (citation omitted). 

1.  It is a bedrock principle of standing that abstract harm or “past 

wrongs” are “not enough” for an injury in fact when seeking prospective 

relief.  City of Los Angeles v. Lyons, 461 U.S. 95, 101, 103 (1983).  Rather, a 

plaintiff must be “‘immediately in danger of sustaining some direct injury’ as 

the result of the challenged official conduct.”  Id. at 102 (citation omitted).  

Speculation about a “possible future injury” will not “constitute [an] injury 

in fact.”  Clapper, 568 U.S. at 409 (citation omitted). 

The Supreme Court’s decision in City of Los Angeles v. Lyons is 

particularly instructive.  Lyons involved a traffic stop that escalated into a 

physical seizure, during which Los Angeles police officers placed the plaintiff 

in a chokehold and injured his larynx.  Lyons, 461 U.S. at 97-98.  The plaintiff 

challenged the City’s chokehold policy and requested, among other things, “a 

preliminary and permanent injunction against the City barring the use of the 

control holds.”  Id. at 98. 

Although Lyons could pursue his damages claim, the Supreme Court 

concluded that he had not “establish[ed] a real and immediate threat” of a 
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future illegal chokehold.  Id. at 105.  Standing for injunctive relief, the 

Supreme Court explained, would require more than an allegation that the 

plaintiff “would have another encounter with the police.”  Id. at 105-06.  The 

plaintiff would also need “to make the incredible assertion” that either (i) “all 

police officers in Los Angeles always choke any citizen with whom they 

happen to have an encounter,” or (ii) the City ordered police officers to 

deploy illegal chokeholds.  Id. at 106.  The Supreme Court therefore held that 

a federal court could not issue the requested injunction.  Id. at 107. 

Clapper v. Amnesty International USA further reinforces those 

principles.  There, the Supreme Court addressed a federal law that allows the 

government to conduct surveillance of certain “individuals who are not 

‘United States persons’” and are “located outside the United States.”  568 

U.S. at 401 (citation and footnote omitted).  That “threat of surveillance” 

required the plaintiffs—attorneys and other advocacy groups—to travel 

internationally for more secure “in-person conversations” and to 

“undertake[] ‘costly and burdensome measures’ to protect the confidentiality 

of sensitive communications.”  Id. at 407 (citation omitted).  In concluding 

that the plaintiffs lacked Article III standing, the Supreme Court held that 

the asserted “future injury [wa]s too speculative to satisfy the well-

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 35 of 88



25 
 

established requirement that threatened injury must be ‘certainly 

impending.’”  Id. at 401-02 (citation omitted). 

The Supreme Court’s recent grant of a stay pending appeal in Noem v. 

Perdomo, 146 S. Ct. 1 (Mem) (2025), similarly supports the government 

here.  In Perdomo, the district court granted an injunction prohibiting 

immigration officers from “conducting detentive stops” without “reasonable 

suspicion that the person to be stopped is within the United States in 

violation of U.S. immigration law.”  Perdomo v. Noem, 790 F. Supp. 3d 850, 

897 (C.D. Cal. 2025).  The Supreme Court stayed that order.  In his 

concurrence, Justice Kavanaugh—citing Lyons and Clapper—explained that 

the plaintiffs, who alleged only “past harm and fear of its recurrence,” likely 

could not establish Article III standing.  Perdomo, 146 S. Ct. at 2 (Kavanaugh, 

J., concurring).  Justice Kavanaugh further recognized that the plaintiffs’ 

standing theory was “especially deficient” because, even if immigration 

officers relied on prohibited factors to “ma[ke] stops,” they “might not rely 

only on those factors if and when they stop plaintiffs in the future.”  Id. at 3. 

2.  Against that backdrop, Plaintiffs’ standing theory stumbles out of 

the gate.  The named plaintiffs have not made any showing—much less a 

“clear” one, see Murthy, 603 U.S. at 58 (citation omitted)—of likely future 

injury supporting the injunction that the district court issued.  According to 
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Plaintiffs, they have standing because ICE has allegedly developed a 

warrantless arrest policy that has subjected them to unlawful treatment—

arrest without probable cause—and induced “fear and anxiety” about being 

arrested again.  4-ER-576-77 (citation omitted).  Neither contention 

withstands scrutiny. 

Their principal contention—that ICE’s practice of making warrantless 

arrests without probable cause has injured them—rests on a faulty premise.  

The Lyons Memo confirms that no such practice exists.  To the contrary, the 

memo stresses that an immigration officer may execute a warrantless arrest 

only if “there is probable cause to believe that: (1) the subject is a removable 

alien; and (2) the subject is ‘likely to escape’ before a warrant for his arrest 

can be obtained.”  3-ER-381 (citing 8 U.S.C. §1357(a)(2)) (first emphasis 

added).  Thus, ICE’s policy—consistent with federal law—is to conduct 

warrantless arrests only upon probable cause, belying Plaintiffs’ 

unsupported claim of an official policy of “Arrest First, Justify Later,” 4-ER-

576.  And even if ICE had implemented an unlawful warrantless-arrest policy 

(which it did not), Plaintiffs would have suffered, at most, “past wrongs” 

unaccompanied by a “real and immediate threat of” future harm.  See Lyons, 

461 U.S. at 103; id. at 105 (explaining that, even if Los Angeles police officers 

had a practice of “routinely apply[ing] chokeholds in situations where they 
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are not threatened by the use of deadly force,” there was still no “real and 

immediate” injury to the plaintiff).2 

Plaintiffs’ argument that they have standing based on mere anxiety 

about future rearrests is equally unavailing.  Victor C.G., for example, has 

alleged that he has become “constantly vigilant” and “constantly nervous” 

since his warrantless arrest.  4-ER-577.  But the Supreme Court has 

repeatedly held that a cognizable injury in fact in this context requires 

“certainly impending” threatened harm and that even a “nonparanoid fear” 

does not suffice.  E.g., Clapper, 568 U.S. at 401, 417.  Thus, Plaintiffs must 

demonstrate that it is likely: (i) they “would have another encounter with” 

ICE agents; (ii) they would be subject to a warrantless arrest; and (iii) the 

warrantless arrest would be without probable cause (iv) because of the 

alleged unwritten policy.  See Lyons, 461 U.S. at 105-06.   

The record provides no support for any of those propositions.  For 

starters, Plaintiffs identify no basis to conclude that ICE will likely stop—

 
2 Applying settled Fourth Amendment principles to the immigration context, 
even an unlawful arrest under Section 1357 does not bar continued detention 
when there is probable cause to believe that the individual is unlawfully in 
the United States.  See, e.g., INS v. Lopez-Mendoza, 468 U.S. 1032, 1040 
(1984) (“[A]n illegal arrest has no bearing on a subsequent deportation 
proceeding.”); id. at 1039 (holding that the “body” of the defendant “in a 
criminal or civil proceeding is never itself suppressible …, even if it is 
conceded that an unlawful arrest … occurred”). 
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much less arrest—them again.  The record does not indicate that officers 

were specifically targeting the named plaintiffs when the previous 

warrantless arrests occurred.  See 6-ER-1148-49; 4-ER-549-50.  Nor have 

either of them alleged subsequent encounters with ICE agents.  At root, they 

invoke the precise speculative theory of standing that the Supreme Court 

rejected in Lyons.  See Lyons, 461 U.S. at 105-06. 

Indeed, this case presents an even more attenuated theory of standing 

because, as the district court acknowledged, probable cause is a 

“particularized” inquiry that involves numerous considerations.  See 1-ER-

39-40; 1-ER-58; United States v. Valdes-Vega, 738 F.3d 1074, 1079 (9th Cir. 

2013) (en banc).  By contrast, the plaintiff in Lyons argued that the 

challenged chokehold practice was unlawful in every circumstance in which 

it was employed. 

Plaintiffs’ individual circumstances further confirm that any fear of a 

future unlawful warrantless rearrest is especially implausible.  Given that 

administrative warrants previously issued for both named plaintiffs, any 

future arrest of them may not be warrantless.  See 7-ER-1246; 9th Cir. Dkt. 

19, Ex. 1.  Thus, while Plaintiffs might fear being arrested again—though even 

that is speculative—the prospect that they would definitely incur a 

warrantless arrest is fantastical. 
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3.  The district court found standing and distinguished Lyons, 

however, asserting that “Plaintiffs are at a significantly higher risk of being 

repeatedly subjected to the unlawful conduct than was Lyons.”  1-ER-43.  

That finding relied on four purported distinctions, none of which is tenable. 

First, the district court reasoned that “Plaintiffs are members of a 

significantly smaller … community than the population of Los Angeles of 

which Lyons was a member,” supposedly 2 out of roughly 100,000 illegal 

aliens in Oregon, 1-ER-43.  The Supreme Court never confined its holding in 

Lyons to major metropolitan areas.  Assuming that potentially arbibrary 

denominator comparisons meaningfully inform the standing inquiry, the 

district court’s analysis still fails.  The district court’s reasoning rests on the 

mistaken premise that only confirmed illegal aliens—not the other 4.2 

million Oregonians—are at risk of being arrested.  In any event, the relevant 

denominator in Lyons was not the entire Los Angeles population, but the 

considerably smaller universe of individuals who would encounter law 

enforcement under circumstances giving rise to the challenged conduct.  

Either way, whether the proper denominator encompasses tens of 

thousands, hundreds of thousands, or millions of individuals, the likelihood 

that any particular individual will again be subjected to a warrantless arrest—

much less an unlawful one—remains exceedingly small.   
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Second, unlike Lyons, the district court asserted, “ICE is explicitly 

targeting and stopping Plaintiffs.”  1-ER-43.  Plaintiffs have neither alleged 

nor offered any evidence that ICE has attempted to subject them to other 

warrantless arrests.  And they have failed to show that either (1) all ICE 

officers always conduct unlawful warrantless arrests during stops or (2) the 

Department authorized warrantless arrests without probable cause.  See 

Lyons, 461 U.S. at 106. 

Third, the district court simply asserted—without evidence—that 

“Plaintiffs are in danger” of another warrantless arrest “the moment they 

open their front doors.”  1-ER-43.  The same could of course be said for 

lightning strikes or falling space debris.  But that hardly makes those not-

impossible risks probable or imminent.  As the Supreme Court has explained, 

“[i]t is the reality of the threat of repeated injury that is relevant to the 

standing inquiry, not the [P]laintiff’s subjective apprehensions.” Lyons, 461 

U.S. at 107 n.8. 

Fourth, the district court concluded that ICE “decidedly ha[s] a pattern 

of engaging in the challenged conduct.”  1-ER-43-44.  But the Lyons Memo, 

together with other written directives, which reiterate that immigration 

officers need probable cause to conduct a warrantless arrest, undermines 

that conclusion.  And in Lyons, the Supreme Court presumed the existence 
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of a policy authorizing chokeholds but still held that the alleged future injury 

was too speculative to establish an injury in fact.  See Lyons, 461 U.S. at 105-

06, 110. 

The district court’s invocation of Melendres v. Arpaio, 695 F.3d 990 

(9th Cir. 2012), is equally misplaced.  See 1-ER-44-45.  That case addressed 

an allegation that the Maricopa County Sheriff’s Office developed an 

unconstitutional policy of “stopping Latino drivers and 

passengers … without individualized suspicion” and “of racial profiling 

toward Latino persons.”  Id. at 994 (citation omitted).  This Court held that 

the named plaintiffs—five individuals stopped by immigration officers—had 

standing to pursue prospective equitable relief on their claim that the 

government “may not detain a person based solely on suspicion about that 

person’s unlawful immigration status.”  Id. at 995-99.  Because the sheriff’s 

office had a “stated policy and practice” of conducting the alleged stops, the 

Court concluded that the plaintiffs faced a “sufficiently likely” future injury.  

Id. at 998 (emphasis added). 

Melendres bears scant resemblance to this case.  The sheriff’s office in 

Melendres did not dispute its “stated policy and practice” of “detain[ing] 

‘individuals based only on reasonable suspicion or probable cause that a 

person is not authorized to be in the United States.’”  Id. at 998 (emphasis 
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added) (citation omitted).  Here, by contrast, the government has 

consistently denied the existence of the alleged unwritten policy, and the only 

written policy on the subject—the Lyons Memo—squarely refutes it.  And the 

district court relied on all of two arrests to conclude that the Lyons Memo 

was not actual policy. 

The Supreme Court’s recent decision in Perdomo also casts doubt on 

the continued precedential force of Melendres.  Justice Kavanaugh’s 

concurrence in Perdomo explicitly addressed the same standing question 

presented here and concluded that “Plaintiffs’ standing theory largely tracks 

the theory rejected in Lyons.”  146 S. Ct. at 2 (Kavanaugh, J., concurring).  

Indeed, an unbroken line of Supreme Court precedent—before and after 

Melendres—has declined to find standing on the exact type of speculative 

claims that Plaintiffs attempt to raise here.  See, e.g., Clapper, 568 U.S. at 

401-02. 

In sum, Article III does not recognize an injury in fact for injunctive 

relief based on residual effects from a completed event unlikely to recur.  In 

Lyons, for instance, the plaintiff alleged that the chokehold “caus[ed] 

damage to his larynx.”  See Lyons, 461 U.S. at 98.  The Supreme Court still 

held that the plaintiff “failed to demonstrate a case or controversy … that 
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would justify the equitable relief sought.”  Id. at 105; see Perdomo, 146 S. Ct. 

at 2 (Kavanaugh, J., concurring).   

So too here.  Plaintiffs’ alleged injuries—generalized anxiety, a 

“grandchild … afraid to go to school,” 1-ER-45—arise from past conduct and 

do not establish standing to obtain prospective relief.  But the district court 

inexplicably found that those vague, emotional harms were ongoing and 

sufficient for standing.  1-ER-44-45.  That reasoning conflates the continuing 

effects of a past injury with the threat of a future one.  Generalized feelings 

of anxiety and apprehension, untethered to a real and immediate threat that 

the challenged conduct will recur, do not constitute a concrete, 

particularized, or imminent injury in fact for prospective relief.  Injunctive 

relief exists to prevent future legal violations, not to redress the generalized, 

lingering psychological consequences of completed ones. 

 4.  Even if Plaintiffs could demonstrate an ongoing injury, they cannot 

show that the injury is fairly traceable to the alleged warrantless-arrest policy 

or redressable by a federal court.  See Lujan, 504 U.S. at 560-61.  Plaintiffs 

have not established the existence of the alleged warrantless-arrest policy, 

much less that the alleged policy caused their purported injuries.  In all 

events, ICE has since issued administrative warrants for the named 

plaintiffs, see 7-ER-1246; 9th Cir. Dkt. 19, Ex. 1, so any future arrest could 
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result from the agency’s determinations reflected in those warrants—not the 

alleged unwritten policy.  Because Plaintiffs can only speculate whether a 

future warrantless arrest would stem from the alleged policy “or some other 

authority,” they have not satisfied the traceability requirement.  See Clapper, 

568 U.S. at 413. 

Nor is the preliminary injunction “tailored to redress [Plaintiffs’] 

particular injury.”  See Gill v. Whitford, 585 U.S. 48, 73 (2018).  After all, the 

order prohibiting ICE from “making warrantless civil immigration 

arrests … without a pre-arrest individualized determination … of probable 

cause,” 1-ER-61—an order that aligns with ICE’s current warrantless-arrest 

policy—“afford[ed] [Plaintiffs] complete relief,” see Trump v. CASA, Inc., 

606 U.S. 831, 861 (2025).  There was thus no jurisdictional basis for the 

district court to go further and supervise all warrantless immigration arrests 

in the entire state, which in no way redresses the injuries that the district 

court found.  Neither enjoining a nonexistent policy nor micromanaging 

warrantless arrests will redress ongoing harms from past arrests or alleged 

emotional distress.  The district court therefore awarded relief completely 

unmoored from Plaintiffs’ asserted injuries. 

That mismatch is especially stark with M-J-M-A-.  She was a passenger 

in a van driven by an alien with a criminal history.  6-ER-1147-48; 6-ER-1161.  
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She refused to identify herself and instructed other passengers to do the 

same.  6-ER-1097; 6-ER-1108-09.  Multiple passengers tried to flee.  6-ER-

1062-63; 6-ER-1105-07; 6-ER-1158.  Those circumstances confirm that she 

presented a likelihood of escape, supporting probable cause for her 

warrantless arrest under §1357.  Thus, the requested injunction would not 

have prevented her arrest and cannot redress her alleged harm. 

5.  Relatedly, Plaintiffs’ claims are now moot.  “[T]he [mootness] 

doctrine requires a federal court to refrain from deciding [a case] if events 

have so transpired that the decision will neither presently affect the parties’ 

rights nor have a more-than-speculative chance of affecting them in the 

future.”  LaRoque v. Holder, 679 F.3d 905, 907 (D.C. Cir. 2012) (citation 

omitted).  Here, warrants have issued for the named plaintiffs.  See Dkt. 49, 

Ex. 107; 9th Cir. Dkt. 19, Ex. 1.  Any ongoing or imminent injury tied to a 

subsequent arrest could therefore arise from the determinations in those 

warrants, not from some alleged unwritten policy authorizing warrantless 

arrests.  Because Plaintiffs no longer face the alleged injury that this lawsuit 

seeks to prevent, their request for prospective relief does not present a live 

controversy. 
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B. The District Court Independently Lacks Jurisdiction 
Under The INA 

 Federal immigration law—specifically 8 U.S.C. §1252(g)—

independently deprives the district court of jurisdiction over Plaintiffs’ 

claims.  Under that provision, “no court shall have jurisdiction to hear any 

cause or claim by or on behalf of any alien arising from the decision or action 

by the Attorney General to commence proceedings, adjudicate cases, or 

execute removal orders against any alien,” except on a “petition for 

review … filed with the court of appeals.”  8 U.S.C. §1252(g), (a)(5), (b)(2).  

The Supreme Court has explained that Section 1252(g) “seems clearly 

designed to give some measure of protection” to those “discretionary 

determinations” and to prevent “separate rounds of judicial intervention 

outside the streamlined process that Congress has designed.”  Reno v. Am.-

Arab Anti-Discrimination Comm., 525 U.S. 471, 485 & n.9 (1999) (citation 

omitted); accord Shaboyan v. Holder, 652 F.3d 988, 990-91 (9th Cir. 2011). 

 Several courts of appeals have similarly held that Section 1252(g) 

applies to discretionary decisions to commence removal proceedings or 

execute removals.  See, e.g., Rauda v. Jennings, 55 F.4th 773, 777-78 (9th 

Cir. 2022) (no jurisdiction to review a challenge “to the Attorney 

General’s … discretion to execute [a] removal order”); E.F.L. v. Prim, 986 

F.3d 959, 964-65 (7th Cir. 2021) (holding that §1252(g) barred review of the 
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decision to execute a removal order while an individual sought 

administrative relief); Camarena v. Director, ICE, 988 F.3d 1268, 1272, 1274 

(11th Cir. 2021) (similar).  That principle likewise extends to arrests 

undertaken in carrying out those discretionary decisions.  See Tazu v. Att’y 

Gen. of the U.S., 975 F.3d 292, 298-99 (3d Cir. 2020) (explaining that 

detention “simply” reflects “the enforcement mechanism the Attorney 

General pick[s] to execute [an alien’s] removal” under Section 1252(g)); 

Alvarez v. ICE, 818 F.3d 1194, 1203 (11th Cir. 2016) (recognizing that Section 

1252(g) prevents federal courts “from considering whether the agency should 

have used a different statutory procedure to initiate the removal process”). 

 That settled understanding of Section 1252(g) confirms the absence of 

jurisdiction here.  Arresting Plaintiffs reflects a paradigmatic discretionary 

decision both to “commence [removal] proceedings,” 8 U.S.C. §1252(g), and 

to select the means of doing so, see Tazu, 975 F.3d at 298.  To “perform or 

complete a removal,” ICE needed to “exercise [its] discretionary power to 

detain” Plaintiffs.  See id.  The agency’s actions therefore fit comfortably 

within the four corners of Section 1252(g) and are subject to judicial review 

only on a challenge to a final order of removal filed in the court of appeals. 
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C. Plaintiffs Have No Cause Of Action Under The APA 

 Plaintiffs also lack a valid cause of action under the APA.  See 7-ER-

1270-74.  Congress generally confined judicial review under the APA to a 

“final agency action.”  5 U.S.C. §704.  The APA defines “agency action” as “the 

whole or a part of an agency rule, order, license, sanction, relief, or the 

equivalent or denial thereof, or failure to act.”  5 U.S.C. §551(13).  To be final, 

“the action must mark the ‘consummation’ of the agency’s decisionmaking 

process” and “must be one by which ‘rights or obligations have been 

determined,’ or from which ‘legal consequences will flow.’”  Bennett v. Spear, 

520 U.S. 154, 177-78 (1997) (citation omitted). 

Plaintiffs argued, and the district court accepted, that ICE has an 

unwritten “policy and practice of,” 4-ER-610-11, conducting warrantless 

arrests “without a probable cause determination of escape risk,” 1-ER-48.  

Plaintiffs’ and the district court’s evidence for this alleged unwritten policy 

consisted primarily of a few anecdotal accounts of warrantless arrests, some 

hearsay-based articles on enforcement generally, and a mélange of public 

statements about immigration priorities by certain officials.  1-ER-18-19; 1-

ER-21-24; 1-ER-32-37; 1-ER-41-42.  That purported policy fails to qualify as 

reviewable agency action under the APA for several independent reasons. 
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 1.  To begin, there is no unwritten agency policy or practice dictating 

that immigration officers should not follow the law.  Indeed, the statute and 

Department regulations require individualized probable cause of likelihood 

of escape to conduct a warrantless arrest. 8 U.S.C. §1357(a)(2); 8 C.F.R. 

§287.8.  Additionally, the Broadcast Statement of Policy and the Lyons 

Memo emphasize the legal requirements for and provide guidance on 

warrantless arrests.  See, e.g., 3-ER-379-83; 4-ER-492-94.   

 Plaintiffs and the district court infer an unwritten policy that is 

contrary to the statute, the Department’s own regulations, and multiple 

written policies, based on two contested arrests, a handful of inapposite 

articles, and a smattering of statements that do not purport to direct agency 

action or establish binding enforcement authority.  Such unfounded 

inferences invert the “presumption of regularity” required when evaluating 

agency conduct.  See Goffney v. Becerra, 995 F.3d 737, 748 (9th Cir. 2021).  

Even a “pattern, practice, or policy” that is contrary to law does “not 

itself [make] a final agency action within the meaning of the APA.”  Or. Nat. 

Desert Ass’n v. U.S. Forest Serv., 303 F. App’x 517, 519 (9th Cir. 2008).  That 

is especially true where, as here, the alleged unwritten policy is contrary to 

written policies.  Cf. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 355-56 

(2011) (“In such a company [that forbids sex discrimination], demonstrating 
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the invalidity of one manager’s use of discretion will do nothing to 

demonstrate the invalidity of another’s.”). 

 Likewise, Plaintiffs cannot aggregate a handful of anecdotal accounts 

into a single supposed agency action of their choosing to challenge.  The 

Supreme Court has made clear that an amalgam of supposed unlawful 

practices, without more, does not amount to reviewable agency action.  Lujan 

v. Nat’l Wildlife Fed’n, 497 U.S. 871, 890 (1990) (concluding that an alleged 

“land withdrawal review program” was not a final agency action because it 

did “not refer to a single [agency] order or regulation, or even to a completed 

universe of particular [agency] orders and regulations”).   

Multiple panels of the D.C. Circuit have agreed.  See Widakuswara v. 

Lake, 2025 WL 1288817, at *3 (D.C. Cir. May 3, 2025) (“The ‘dismantling’ 

that plaintiffs allege is a collection of ‘many individual actions’ that cannot 

be packaged together and ‘laid before the courts for wholesale correction 

under the APA.’” (citation omitted)); Friends of Animals v. Bernhardt, 961 

F.3d 1197, 1205 (D.C. Cir. 2020) (explaining that an agency memorandum, 

which withdrew multiple regulatory actions, could not be challenged “as a 

whole”); Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 144 F.4th 

296, 304, 309 (D.C. Cir. 2025) (cannot aggregate multiple permits into single 

agency action based on inferred policy).  If the district court’s reasoning were 
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turned upon itself, one could easily find a “policy” of that court committing 

legal errors.  It surely would not be difficult to identify two (or many more) 

instances where this Court has reversed the court below, or even particular 

judges.  And if such a “policy” of promulgating legal error did exist, it could 

easily warrant drastic relief.  But cherry-picking two isolated examples does 

not a policy make. 

 That rule is particularly relevant for law enforcement actions such as 

arrests, which are “necessarily fact-specific” and involve numerous 

individual actions.  United States v. Reyes, 963 F.3d 482, 488 (5th Cir. 

2020).  Aggregating such particularized enforcement actions cannot 

demonstrate an unwritten policy.  For example, one named plaintiff refused 

to comply with officers’ instructions, encouraged others to do the same, 

declined to identify herself, and would not exit the vehicle.  Another 

passenger in that vehicle fled.  And countless other examples involving aliens 

arrested based on probable cause of escape risk likely exist.  A handful of 

allegedly unlawful arrests, coupled with conjecture, does not constitute an 

agency action reviewable under the APA.  Cf. Gen. Tel. Co. of Sw. v. Falcon, 

457 U.S. 147, 161 (1982) (rejecting class because one instance of 

discrimination could not allow for inference of a policy).   
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 In the district court’s view, the contested warrantless arrests of two 

named plaintiffs out of roughly 100,000 illegal aliens in Oregon, see 1-ER-

43, justified wholesale supervision of ICE’s warrantless-arrest practices in 

the entire state.  The district court and Plaintiffs provide no guidance on 

when sporadic allegations of unlawful arrests suddenly transform into an 

agency action adopting an unwritten policy.  The district court reasoned, for 

instance, that increased immigration enforcement must mean more 

warrantless arrests of aliens without probable cause of escape risk.  But if 

that sort of speculation sufficed to infer an unwritten policy contrary to an 

agency’s written directives, the final-agency-action requirement would lack 

any meaningful force, substantially expanding the scope of the APA’s waiver 

of sovereign immunity. 

 Plaintiffs’ attempt to dictate how officers engage in warrantless arrests 

prospectively also reflects an impermissible “broad programmatic attack,” 

Norton v. S. Utah Wilderness All., 542 U.S. 55, 64 (2004), against programs 

for which they are seeking “wholesale improvement ... by court decree,” 

Lujan, 497 U.S. at 891.  Because Plaintiffs and the district court failed to 

establish an unwritten policy departing from ICE’s own written policies, they 

have not identified a reviewable agency action. 
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 2.  For similar reasons, the postulated agency action would not be final.  

There was no decision-making process to create this alleged unwritten 

policy, so nothing has been consummated.  Plaintiffs do not point to any 

memorandum or other document demonstrating a deliberative process for 

this alleged policy.  Nor is there an administrative record to review.  Because 

enforcement priorities and individual encounters constantly shift, positing 

some final decision in this context that sharply departs from other written 

policies is inherently suspect. 

If anything, the only policy states the opposite of the one the district 

court imagined.  And any purported unwritten decision to deviate from the 

actual policy is not final because on October 22, 2025, ICE published another 

statement re-adopting the prior Broadcast Statement of Policy.  The 

Department issued a separate memorandum as recently as January 28, 

2026, emphasizing the need for ICE officers to conduct warrantless arrests 

in accordance with the law.  3-ER-379-83.  Thus, the only agency decision-

making has consistently been to follow the law.  The district court did not 

dispute that the Lyons Memo was consistent with the law but bizarrely 

treated that consistency as a basis to disregard it.  It belies the record—and 

defies common sense—to conclude that the agency consummated a decision 
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adopting an unwritten policy contrary to the law and elevated it above the 

agency’s written directives.  

 The district court’s reliance on a patchwork of unpublished lower-court 

decisions does not disturb that conclusion.  See 1-ER-54-55.  For instance, 

B.D.A.A. v. Bostock, 2025 WL 3484912 (D. Or. Dec. 4, 2025), involved an 

arrest of an individual with a pending U visa application.  See id. at *1-2.  

Unlike here, the respondents in that case “d[id] not say that they conducted 

a flight risk assessment[,] [a]nd they provide[d] no facts or documentation 

to discern any basis to make such assessment.”  See id. at *8.  Thus, the 

district court granted habeas relief.  Id. at *8. 

 A.B.D. v. Wamsley, 2026 WL 178306 (D. Or. Jan. 22, 2026), likewise 

carries little weight here.  There, the government did not dispute that ICE 

officers failed to “make an individualized assessment of each Petitioners’ 

flight risk as required to make a warrantless arrest.”  Id. at *1.  Based on that 

concession, the district court granted the habeas petitions.  Id. at *13-14. 

 At most, those cases stand for the unremarkable proposition that some 

individuals subjected to a warrantless arrest without probable cause have 

attempted to seek habeas relief.  But that proposition is far removed from the 

theory advanced here and does not remotely support classwide injunctive 

relief.  Indeed, Plaintiffs do not simply challenge their particular arrests; they 
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ask the Court to infer an agency-wide unwritten policy authorizing 

warrantless arrests contrary to governing law and the agency’s own 

directives—and all from two such arrests.  On that premise, they request 

injunctive relief that would place every warrantless arrest in Oregon under 

ongoing judicial supervision.  Nothing in the cases cited by the district court 

permits such a colossal leap. 

 Nor do statements by government officials who lack authority to 

formulate Department policy bridge that gap.  The district court cited an 

uncorroborated remark by the White House Deputy Chief of Staff that 

allegedly urged immigration officers to “just go out there and arrest illegal 

aliens.”  4-ER-484.  A White House official’s exhortation to enforce 

immigration laws more vigorously does not amount to a binding operational 

policy and is a far cry from “an agency rule, order, license, sanction, relief, or 

the equivalent.”  See 5 U.S.C. §551(13); Or. Nat. Desert Ass’n v. U.S. Forest 

Serv., 465 F.3d 977, 982 (9th Cir. 2006) (requiring “definitive statement of 

the agency’s position,” “a direct and immediate effect on the day-to-day 

operations,” or an expectation of “immediate compliance” for a final agency 

action (citation omitted)).  Even on its own terms, however, none of these 

statements says anything about warrantless arrests, much less warrantless 

arrests unsupported by probable cause. 

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 56 of 88



46 
 

A statement by a Border Patrol official about the legal standard 

required for an immigration arrest similarly falls short of establishing the 

alleged unwritten policy.  See 1-ER-55.  To start, Plaintiffs and the district 

court lifted that statement from another court’s findings in a separate 

proceeding, and nothing in this record independently confirms it.  More 

fundamentally, the singular views of a field official—one neither stationed in 

Oregon nor empowered to bind the Department—do not demonstrate an 

unwritten Department policy, let alone a policy that displaces the agency’s 

written directives.  See In re Murray Energy Corp., 788 F.3d 330, 335-36 

(D.C. Cir. 2015) (holding that an agency’s “public statements about its legal 

authority” did not “constitute final agency action subject to judicial review”). 

Similarly, a comment by a DHS spokesperson with no decision-making 

authority, see 1-ER-42, cannot establish an official agency policy.  That 

conclusion follows with even greater force when the comment directly 

contradicts the official Department written policy, which ICE officers must 

follow. 

  3.  Plaintiffs also fail to show that the alleged warrantless-arrest policy 

“gives rise to ‘direct and appreciable legal consequences.’”  U.S. Army Corps 

of Eng’rs v. Hawkes Co., 578 U.S. 590, 598 (2016) (citation omitted).  To 

satisfy that requirement, the challenged action must usually bind either the 
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agency or “the regulated community.”  Indep. Equip. Dealers Ass’n v. EPA, 

372 F.3d 420, 427 (D.C. Cir. 2004).  Here, the alleged unwritten policy at 

most amounts to “recommendations [that] were in no way binding on 

[officers], who had absolute discretion to accept or reject them.”  Bennett, 

520 U.S. at 178 (distinguishing Dalton v. Specter, 511 U.S. 462 (1994)).   

And even if the postulated policy actually existed, officers would still 

be free to insist upon probable cause of an escape risk before conducting a 

warrantless arrest.  This happens all the time.  The alleged unwritten policy 

therefore creates no legal consequences for either the agency or the 

individual officers.  See Hawkes, 578 U.S. at 598.  At best, it would constitute 

guidance that stands in stark tension with the written directives ICE has 

promulgated.  To hold otherwise would mean that federal immigration 

officers are bound by an unwritten policy to conduct unlawful warrantless 

arrests but not by a written policy to conduct lawful ones.  That is incoherent.  

At bottom, Plaintiffs’ and the district court’s imaginary final agency action 

has no basis in the record, law, or reality. 

II. THE DISTRICT COURT ERRED IN CERTIFYING 
WARRANTLESS-ARREST CLASSES 

 The district court further erred when it provisionally certified a 

warrantless-arrest class—namely, the Unassessed Escape Risk Subclass.  

That class was “comprised of all persons who, since September 28, 2025, 
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have been or will be arrested in the District of Oregon for alleged 

immigration violations without a warrant and without a pre-arrest, 

individualized assessment of probable cause that the person poses an escape 

risk.”  1-ER-48; 1-ER-61.  During the pendency of this appeal, the district 

court doubled down on that error in granting final certification of that class, 

as well as the broader “Warrantless Arrest Class,” see pp. 17-18, supra, on 

substantially the same reasoning as its provisional certification order.  1-ER-

2-13.  The class-certification orders “depend[] on, and [are] in service of,” the 

preliminary injunction, allowing this Court to review them.  Fraihat, 16 F.4th 

at 613. 

 Certification of broad statewide classes fails for several reasons.  As 

discussed above, the class members lack standing to seek prospective relief.  

See Argument Section I.A, supra.  Nor do Plaintiffs’ claims qualify for class 

certification under Rule 23 of the Federal Rules of Civil Procedure.  Plaintiffs 

have not satisfied the numerosity requirement.  Even the two named 

plaintiffs’ arrests arose from materially distinct factual settings, at odds with 

Rule 23(a)’s commonality and typicality requirements.  Those individualized 

circumstances similarly foreclose certification under Rule 23(b).  
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A. Class Members Lack Standing 

To provide classwide relief, “[e]very class member must have Article 

III standing” because “Article III does not give federal courts the power to 

order relief to any uninjured plaintiff, class action or not.”  TransUnion LLC, 

594 U.S. at 431.  Neither Plaintiffs nor the district court attempted to prove 

that all class members have ongoing or impending injuries that the district 

court could redress with its injunction.  Thus, the same defects that prevent 

the named plaintiffs from establishing standing impede the class members 

as well.  See Argument Section I.A, supra; O’Shea v. Littleton, 414 U.S. 488, 

494 (1974) (“[I]f none of the named plaintiffs purporting to represent a class 

establishes the requisite of a case or controversy with the defendants, none 

may seek relief on behalf of himself or any other member of the class.”).  In 

fact, the class members’ asserted injuries are even more remote; the record 

contains no individualized evidence of any putative class member’s 

circumstances, much less evidence of a certainly impending unlawful 

warrantless arrest. 

 Both components of the warrantless-arrest classes present 

independent standing problems.  To start, the classes include individuals 

who “will be arrested” without a probable-cause assessment, based on a 

supposed unwritten policy and hypothesis that ICE will openly disregard the 
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law in the future.  1-ER-48; 1-ER-60-61.  Not even the district court found 

that the named plaintiffs faced an imminent threat of an unlawful 

warrantless arrest, only that they bore a “higher risk” of injury than the 

plaintiff in Lyons.  1-ER-43.  There is much less reason to think that some 

unknown group of individuals will encounter ICE and be subject to a 

warrantless arrest without a probable-cause assessment, which also raises an 

ascertainability problem, see Fed. R. Civ. P. 23(b)(3); 1 Newberg & 

Rubenstein on Class Actions §3:1 (6th ed. June 2026 update). 

The classes additionally include those already subjected to an unlawful 

warrantless arrest.  But that is a past injury, insufficient to confer standing 

for prospective injunctive relief.  See Lyons, 461 U.S. at 107.  And Plaintiffs 

have produced no evidence that those arrested in the past have the type of 

ongoing injuries the district court found for the named plaintiffs—for 

instance, anxiety and family members “afraid to go to school,” 1-ER-45.  Nor 

did the district court meaningfully differentiate the speculative fear of being 

arrested generally from the fear of being subject to a specific and unlawful 

warrantless arrest. 

Absent such proof, the district court—in granting both provisional and 

final class certification—lacked jurisdiction to issue a statewide proscriptive 

remedy that benefits innumerable individuals without Article III injuries. 
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B. The Classes Do Not Satisfy Rule 23(a) 

 “[P]laintiffs wishing to proceed through a class action must actually 

prove—not simply plead—that their proposed class satisfies each 

requirement of Rule 23.”  Halliburton Co. v. Erica P. John Fund, Inc., 573 

U.S. 258, 275 (2014).  Under Rule 23, a district court may certify a class only 

if the class is (1) “so numerous that joinder of all members is impracticable; 

(2) there are questions of law or fact common to the class;” (3) the 

representatives are typical of the class; and (4) the representatives will 

adequately protect the class’s interest.  Fed. R. Civ. P. 23(a).  Here, the 

district court erred in finding that Plaintiffs’ “limited class evidence,” 1-ER-

46, met the requirements for class certification under Rule 23. 

 1.  For numerosity, “[t]here is no specific number of class members 

required.”  Johnson v. City of Grants Pass, 72 F.4th 868, 886 (9th Cir. 2023), 

rev’d and remanded on other grounds sub nom., City of Grants Pass v. 

Johnson, 603 U.S. 520 (2024) (citation omitted).  But, as courts in this 

Circuit and elsewhere have repeatedly recognized, “[t]he central question is 

whether Plaintiffs have sufficiently identified and demonstrated the 

existence of the numbers of persons for whom they speak.”  E.g., Schwartz 

v. Upper Deck Co., 183 F.R.D. 672, 680-81 (S.D. Cal. 1999); Colo. Cross 
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Disability Coal. v. Abercrombie & Fitch Co., 765 F.3d 1205, 1215 (10th Cir. 

2014). 

Plaintiffs have not shown that the classes are “so numerous that joinder 

of all members is impracticable.”  Fed. R. Civ. P. 23(a)(1).  The only evidence 

they cite does not distinguish the number of lawful arrests from unlawful 

ones, 4-ER-462-74, and includes incidents outside Oregon, 4-ER-462-83.  

Given the fact-specific analysis required for a probable-cause finding, there 

is no “objective criteria” to determine when any individual falls within the 

class.  Mullins v. Direct Digit., LLC, 795 F.3d 654, 672 (7th Cir. 2015).  

Without an ascertainable number of class members, Plaintiffs have not 

satisfied the numerosity requirement.  See Feinman v. F.B.I., 269 F.R.D. 44, 

51 (D.D.C. 2010) (plaintiffs failed to prove numerosity because there was 

inadequate support for their numerical assumptions).  In concluding 

otherwise, the district court used class certification to circumvent the limits 

on equitable relief that the Supreme Court recently reaffirmed.  See CASA, 

606 U.S. at 856. 

2.  To establish commonality, Plaintiffs must demonstrate that “the 

class members ‘have suffered the same injury.’”  Wal-Mart, 564 U.S. at 349-

50 (citation omitted).  Class members suffer the same injury only if their 

claims turn on a common contention “of such a nature that it is capable of 
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classwide resolution—which means that determination of its truth or falsity 

will resolve an issue that is central to the validity of each one of the claims in 

one stroke.”  Id. at 350.  Further, where a plaintiff alleges the defendant has 

engaged in a policy or practice that has “consistently and uniformly injured 

the putative class members, the plaintiff must provide ‘significant proof’ that 

such a policy or practice exists.”  Parker v. Bank of Am., N.A., 99 F. Supp. 3d 

69, 81 (D.D.C. 2015) (citing Wal-Mart, 564 U.S. at 354).  In evaluating 

commonality, a district court must engage in a “rigorous analysis.”  

Dickinson v. Trump, 174 F.4th 634, 646 (9th Cir. 2026) (citation omitted). 

Plaintiffs contended—and the district court agreed—that there is a 

common question about warrantless arrests without probable cause based 

on an unwritten policy.  As previously explained, however, the fact that there 

are possible individual, fact-specific violations of law does not establish a 

policy sufficient to create a common legal question amenable to classwide 

resolution.  Falcon, 457 U.S. at 157 (rejecting class because there is “a wide 

gap” between (1) an individual claim of discrimination and “(2) the existence 

of a class of persons who have suffered the same injury as that individual”); 

Argument Section I.C.1, supra.  And the agency’s own written policies, which 

require a finding of probable cause, preclude any finding of a common legal 

or factual question.  See Wal-Mart, 564 U.S. at 354-56.  If the challenged 
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conduct violates the written policies, determining whether any particular 

arrest resulted from a purported unwritten policy requires a specific inquiry 

into the facts surrounding that arrest.  Rule 23 does not permit Plaintiffs to 

collapse those individualized questions into a single, common one. 

That point carries particular force in the context of probable cause—

one of the most intensely factbound inquiries known to law.  See District of 

Columbia v. Wesby, 583 U.S. 48, 57 (2018) (“[B]ecause probable cause ‘deals 

with probabilities and depends on the totality of the circumstances,’ it is ‘a 

fluid concept’ that is ‘not readily, or even usefully, reduced to a neat set of 

legal rules.’” (citations omitted)).  Indeed, this Court recently vacated 

certification of a class alleging “deprivation of a state-created liberty interest 

in violation of the Fourth Amendment,” explaining that adjudication of the 

claim would “appear to require individual fact-finding.”  See Black Lives 

Matter L.A. v. City of Los Angeles, 113 F.4th 1249, 1258-62 (9th Cir. 2024).   

The warrantless-arrest classes lack commonality because the 

circumstances of class members’ arrests—familial ties, employment status, 

and other community connections—will undoubtedly vary.  Courts must 

evaluate those and similar individualized factors in assessing escape risk.  

Compare United States v. Vasquez-Benitez, 919 F.3d 546, 551 (D.C. Cir. 

2019) (noting that, in part because defendant “ha[d] a wife, two children and 
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a job as a dishwasher in the D.C. area” for a long time period, the third factor 

likely favored release), with United States v. Sagastume-Galicia, 2020 U.S. 

Dist. LEXIS 70806, at *13 (D.D.C. Apr. 22, 2020) (defendant’s employment 

status, “[c]ombined with defendant’s history of physical violence and his 

inability to conform his conduct to court-ordered removal,” favored 

detention). 

The named plaintiffs’ own circumstances illustrate the flaws in the 

district court’s commonality finding.  Immigration officers encountered M-

J-M-A- when she was a passenger in a van whose owner had a criminal 

history and possible assault conviction.  6-ER-1133; 6-ER-1148; 6-ER-1161.  

M-J-M-A- refused to comply with officers’ instructions, encouraged others 

to do the same, and was a passenger in a vehicle from which two occupants 

tried to escape.  6-ER-1062; 6-ER-1097; 6-ER-1108-09; 6-ER-1158.  By 

contrast, Victor C.G. was stopped while driving home from work, and he 

spoke with officers before his arrest.  4-ER-549-50.  Given those differences 

and the multiple subsidiary issues involved in resolving Plaintiffs’ sweeping 

claims, classwide resolution is inappropriate.  Indeed, this Court recently 

concluded that a district court improperly certified a similarly overbroad 

provisional class, explaining that “‘fact-specific’ and ‘individualized 
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considerations,’” which “require ‘separate analyses,’” defeated commonality.  

See Dickinson, 174 F.4th at 647 (citation omitted). 

 3.  Typicality is likewise absent.  This requirement “assure[s] that the 

interest of the named representative aligns with the interests of the class.” 

Wolin v. Jaguar Land Rover N. Am., LLC, 617 F.3d 1168, 1175 (9th Cir. 2010) 

(citation omitted).  Typicality tests “whether other members have the same 

or similar injury, whether the action is based on conduct which is not unique 

to the named plaintiffs, and whether other class members have been injured 

by the same course of conduct.”  Id. (citation omitted). 

 The class representatives’ previous arrests and alleged injuries confirm 

the absence of typicality in this case.  Because probable cause turns on the 

totality of the circumstances, “individualized assessments are necessary.”  

Romberio v. UnumProvident Corp., 385 F. App’x 423, 432 (6th Cir. 2009) 

(defeating typicality).  As explained above, the named plaintiffs’ own 

experiences prove the point, see p. 55, supra, and ICE had previously 

determined that both named plaintiffs were removable and subject to 

administrative arrest, 7-ER-1246; 9th Cir. Dkt. 19, Ex. 1.  None of those 

circumstances is likely to be typical of other class members, much less 

hypothetical future ones. 
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C. Plaintiffs Cannot Satisfy Rule 23(b) 

Nor do Plaintiffs’ claims comply with Rule 23(b).  The district court 

certified the warrantless-arrest classes under Rule 23(b)(1) and Rule 

23(b)(2), 1-ER-12-13; 1-ER-48, but neither provision supports that decision. 

Rule 23(b)(1) provides that “[a] class action may be maintained” if 

separate claims by individual claimants would risk “inconsistent or varying 

adjudications … that would establish incompatible standards of conduct for 

the party opposing the class.”  Fed. R. Civ. P. 23(b)(1)(A).  No such risk exists 

here.  Because the legality of a warrantless arrest depends on the 

circumstances of the particular arrest, separate suits would yield fact-bound 

determinations and ordinary case-specific outcomes, not “incompatible 

standards of conduct” for the government.  See id. 

Those same considerations preclude certification under Rule 23(b)(2).  

That rule applies only if the government “has acted or refused to act on 

grounds that apply generally to the class, so that final injunctive relief or 

corresponding declaratory relief is appropriate respecting the class as a 

whole.”  Fed. R. Civ. P. 23(b)(2).  Each class member’s claim turns on a 

distinct set of circumstances ill-suited to classwide injunctive relief.  And an 

injunction requiring ICE to follow the law and produce records will not 

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 68 of 88



58 
 

necessarily redress the injuries of future class members.  A single, classwide 

injunction therefore cannot provide relief to the class as a whole. 

III. THE REMAINING FACTORS DISFAVOR A PRELIMINARY 
INJUNCTION 

 
 Plaintiffs have also failed to satisfy the other requirements for a 

preliminary injunction.  They are not “likely to suffer irreparable harm in the 

absence of preliminary relief,” Winter, 555 U.S. at 20, and the balance of 

equities and public interest do not tip in their favor. 

A. Plaintiffs Will Not Suffer Irreparable Harm 

A plaintiff seeking a preliminary injunction must establish “that 

irreparable injury is likely in the absence of an injunction.”  Id. at 22.  Thus, 

a “[s]peculative injury does not constitute irreparable injury sufficient to 

warrant granting a preliminary injunction.”  Boardman v. Pac. Seafood 

Grp., 822 F.3d 1011, 1022 (9th Cir. 2016) (citation omitted).  Likewise, “[a] 

plaintiff must do more than merely allege imminent harm sufficient to 

establish standing; a plaintiff must demonstrate immediate threatened 

injury as a prerequisite to preliminary injunctive relief.”  Id. (citation 

omitted); see Winter, 555 U.S. at 22 (holding that “a preliminary injunction 

based only on a possibility of irreparable harm is inconsistent with [the] 

characterization of injunctive relief as an extraordinary remedy that may 
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only be awarded upon a clear showing that the plaintiff is entitled to such 

relief” (citation omitted) (emphasis added)). 

Plaintiffs do not clear this high bar.  Most obviously, Plaintiffs lack an 

injury sufficient for standing; by definition, then, no irreparable harm exists.  

There is similarly no evidence that any unlawful warrantless arrest creates 

an “immediate threat that the plaintiff[s] will be wronged again,” foreclosing 

prospective equitable relief.  See Lyons, 461 U.S. at 111.  That should have 

been the district court’s focus—alleged prospective harms from the alleged 

policy.  See Ctr. for Food Safety v. Vilsack, 636 F.3d 1166, 1173 (9th Cir. 2011) 

(holding that district court abused its discretion in finding irreparable harm 

based on “past examples” without evidence of “continuing, present adverse 

effects” (citation omitted)).   

But the district court instead relied on past harm from past arrests to 

find irreparable harm.  It observed that Plaintiffs were “‘each arrested and 

detained without warning,’ ultimately spending significant amounts of 

time—ranging from hours to weeks—in ICE custody,” which it labeled as 

“significant, and irreparable” harm. 1-ER-59 (citation omitted).  The district 

court further observed that the government disregarded “Plaintiffs’ dignity” 

and failed to “exercise great restraint” in its dealing with Plaintiffs.  1-ER-59-

60.  Those are paradigmatic past harms that a preliminary injunction would 
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do nothing to abate.  And the district court could not avoid conceding that 

“Plaintiffs could never prove a certain statistical likelihood” of future injury.  

1-ER-45.  That admission should have been the end of the district court’s 

inquiry. 

The district court also erred in extending the irreparable-harm inquiry 

beyond the challenged warrantless arrests.  Although the district court 

should have examined the harm stemming from the alleged failure to 

conduct an escape-risk analysis, it emphasized the downstream effects of 

arrest and detention—“mental health treatment to cope with stress,” a 

“grandchild … afraid to go to school,” and other “physical, financial, and 

emotional harm.”  1-ER-45; 1-ER-60. 

The district court’s speculation about harms that might arise during 

the pendency of litigation is equally misplaced.  See 1-ER-59-60.  None of 

named plaintiffs is sufficiently likely to be arrested again, and any future 

arrest could be subject to a warrant.  See 7-ER-1246; 9th Cir. Dkt. 19, Ex. 1.  

The Supreme Court has made plain that even concrete monetary costs 

incurred from a “nonparanoid fear” does not suffice.  E.g., Clapper, 568 U.S. 

at 401, 417.  And it specifically rejected the Second Circuit’s “not ‘fanciful, 

paranoid, or otherwise unreasonable’” standard that bears striking 
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resemblance to the district court’s standard here.  Id. at 416 (citation 

omitted). 

Plaintiffs have identified no policy requiring or authorizing unlawful 

warrantless arrests.  See Lyons, 461 U.S. at 111 (holding that a court cannot 

find irreparable harm based on a “claim by any or all citizens who no more 

than assert that certain practices of law enforcement officers are 

unconstitutional”).  And despite the district court’s unsupported assertion 

that the government “continue[s] to target people like Plaintiffs through far-

reaching and plainly unlawful practices,” 1-ER-60, ICE’s policies have 

consistently required immigration officers to have probable cause that an 

alien is likely to escape before conducting a warrantless arrest.  See 3-ER-

379-83; 4-ER-492-94. 

B. The Equities Weigh Against A Preliminary Injunction 

 The district court compounded its mistaken approach in concluding 

that the balance of equities and public interest weighed in Plaintiffs’ favor.  

1-ER-60-61.  Where the government is a party, the balance of equities and 

public interest merge.  Nken, 556 U.S. at 435. 

The government is suffering substantial harms from the district court’s 

sweeping injunction.  After all, “any time” the government “is enjoined by a 

court from effectuating statutes enacted by representatives of its people, it 
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suffers a form of irreparable injury.”  CASA, 606 U.S. at 835 (citation 

omitted).  And that principle applies a fortiori when a district court decides 

to micromanage every immigration arrest throughout an entire state and to 

interfere with the Executive’s enforcement authority.  See Perdomo, 146 S. 

Ct. at 4 (Kavanaugh, J. concurring) (recognizing that enforcement of law on 

substantial number of aliens favors public interest and interference harms 

the government). 

The public interest likewise supports effective administration of 

federal law within legal limits.  Nken, 556 U.S. at 435; Jennings v. Rodriguez, 

583 U.S. 281, 286 (2018).  The public has a strong interest in the 

government’s rigorous enforcement of our Nation’s immigration laws 

without unnecessary judicial intervention.  See Perdomo, 146 S. Ct. at 5-6 

(Kavanaugh, J., concurring) (“The Judiciary does not set immigration policy 

or decide enforcement priorities.”).  By contrast, “[t]he interests of 

individuals who are illegally in the country in avoiding” arrest “is ultimately 

an interest in evading the law,” which “is not an especially weighty legal 

interest.”  Id. at *5.  Because the Government is engaging in lawful 

immigration enforcement against aliens who have no lawful status in the 

United States, the district court erred in finding that the final two factors do 

not tip in the Government’s favor. 

RESTRICTED Case: 26-2090, 07/06/2026, DktEntry: 29.1, Page 73 of 88



63 
 

All these harms are heightened by the district court’s reporting 

requirements.  In accordance with those requirements, ICE must adopt new 

documentation and notification protocols for warrantless arrests.  1-ER-62.  

The district court also dictated the factors that an immigration officer could 

consider in deciding whether to conduct a warrantless arrest.  1-ER-62.  

Those judicially imposed operational constraints undoubtedly harm the 

government. 

IV. THE DISTRICT COURT’S INJUNCTION WAS OVERBROAD 

 Apart from those errors, the district court’s award of sweeping 

statewide relief amounted to an impermissible and overbroad follow-the-law 

injunction.  Rule 65 of the Federal Rules of Civil Procedure provides that 

every injunction must “state its terms specifically” and “describe in 

reasonable detail … the act or acts restrained or required.”  Fed. R. Civ. P. 

65(d)(1).  The Supreme Court has explained that Rule 65(d) “was designed 

to prevent uncertainty and confusion on the part of those faced with 

injunctive orders, and to avoid the possible founding of a contempt citation 

on a decree too vague to be understood.”  Schmidt v. Lessard, 414 U.S. 473, 

476 (1974).   

The district court issued a preliminary injunction that sharply departed 

from those requirements.  The injunction prohibited the government from 
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“making warrantless civil immigration arrests in the District of Oregon 

without a pre-arrest individualized determination … of probable cause that 

the person being arrested is likely to escape before a warrant can be 

obtained.”  1-ER-61-62. 

Those terms add nothing to what the law already demands.  See 8 

U.S.C. §1357(a)(2); 8 C.F.R. §287.8(c)(2)(ii).  A fact-specific, “individualized 

determination,” 1-ER-61, based on the totality of the circumstances, inheres 

in the probable-cause standard.  And because probable cause is “a fluid 

concept … not readily, or even usefully, reduced to a neat set of legal rules,” 

Wesby, 583 U.S. at 57 (citation omitted), the preliminary injunction fails to 

“describe in reasonable detail … the act or acts restrained or required,” see 

Fed. R. Civ. P. 65(d)(1).  There is thus no way for the government to know 

whether it is complying with Paragraph 3 of the preliminary injunction.  See 

1-ER-61-62.  

The injunction’s defects carry over to its reporting and documentation 

requirements.  No federal law or regulation instructs immigration officers to 

memorialize the facts and circumstances of a warrantless arrest “in narrative 

form,” 1-ER-62, or to structure probable-cause documentation in a court-

prescribed format.  And although the preliminary injunction remarkably 

prohibits any “use of boilerplate language,” it rigidly prescribes both the 
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content and format of probable-cause documentation.  1-ER-62.  The district 

court likewise offered no explanation for ordering the preparation of 

monthly reports on warrantless arrests and the production of those reports 

within seven days upon request.  Those conditions appear to reflect a 

preference for judicial management of immigration enforcement operations 

rather than any preservation of the status quo. 

 The injunction also clashes with Section 1357 and its implementing 

regulations.  Consistent with the flexible and fact-specific probable-cause 

standard, see Wesby, 583 U.S. at 57, neither Section 1357 nor its 

implementing regulations list a set of mandatory or prohibited factors to 

assess escape risk, making injunctions in this space inherently problematic.  

See Orin S. Kerr, The Limits of Fourth Amendment Injunctions, 7 J. on 

Telecommc’ns & High Tech. L. 127, 129 (2009) (“Fourth Amendment 

doctrine is tremendously fact-specific.… Courts are poorly suited to design 

broad injunctive relief in this setting.”).  The preliminary injunction is 

antithetical to those principles, directing immigration officers to assign 

weight to certain factors and discount others.   

For instance, the injunction compels immigration officers to consider 

an “alien’s ties to the community.”  See 1-ER-62.  Though community ties 

may be relevant to the escape-risk analysis, “no single fact … is dispositive.”  
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See United States v. 5,644,540.00 in U.S. Currency, 799 F.2d 1357, 1363 (9th 

Cir. 1986); 3-ER-382.  Indeed, categorically requiring officers to ascertain 

community ties is incompatible with the individualized probable-cause 

inquiry.  3-ER-382-83.  Immigration officers generally need not 

affirmatively seek out facts that might negate probable cause before acting.  

Cf. Kansas v. Glover, 589 U.S. 376, 378 (2020) (absent negating evidence, 

reasonable inferences can allow for stop).  If an alien is actively hiding or 

attempting to evade custody, an immigration officer may conclude a 

likelihood of escape exists without any assessment of community ties.  See 

Contreras v. United States, 672 F.2d 307, 309 (2d Cir. 1982) (“[Alien’s] 

acknowledgement that she was from Guatemala, the absence of a claim of 

lawful status, and her attempt to evade custody satisfied the ‘likely to escape’ 

criterion.”).  For example, multiple passengers in M-J-M-A-’s van fled, 

leaving officers have no opportunity to ask about community ties.  And the 

flight itself confirms likelihood of escape.  But the district court demands that 

officers mechanically investigate and record family and community ties—

whatever those terms may encompass—before conducting a warrantless 

arrest.  The district court’s attempt to graft such a requirement onto Section 

1357 is at odds with the statute’s text, governing precedent, and settled 

equitable principles.  It will also impede ICE officers, who operate in fluid 
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and rapidly evolving field situations, from enforcing federal immigration 

law. 

 
CONCLUSION 

For the foregoing reasons, this Court should reverse the grant of the 

preliminary injunction and class certification. 
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8 U.S.C. § 1357 
Powers of immigration officers and employees 

 
(a) Powers without warrant 
 
Any officer or employee of the Service authorized under regulations 
prescribed by the Attorney General shall have power without warrant— 
 

(1) to interrogate any alien or person believed to be an alien as to his 
right to be or to remain in the United States; 

 
(2) to arrest any alien who in his presence or view is entering or 
attempting to enter the United States in violation of any law or 
regulation made in pursuance of law regulating the admission, 
exclusion, expulsion, or removal of aliens, or to arrest any alien in the 
United States, if he has reason to believe that the alien so arrested is in 
the United States in violation of any such law or regulation and is likely 
to escape before a warrant can be obtained for his arrest, but the alien 
arrested shall be taken without unnecessary delay for examination 
before an officer of the Service having authority to examine aliens as to 
their right to enter or remain in the United States; 

 
(3) within a reasonable distance from any external boundary of the 
United States, to board and search for aliens any vessel within the 
territorial waters of the United States and any railway car, aircraft, 
conveyance, or vehicle, and within a distance of twenty-five miles from 
any such external boundary to have access to private lands, but not 
dwellings, for the purpose of patrolling the border to prevent the illegal 
entry of aliens into the United States; 

 
(4) to make arrests for felonies which have been committed and which 
are cognizable under any law of the United States regulating the 
admission, exclusion, expulsion, or removal of aliens, if he has reason 
to believe that the person so arrested is guilty of such felony and if there 
is likelihood of the person escaping before a warrant can be obtained 
for his arrest, but the person arrested shall be taken without 
unnecessary delay before the nearest available officer empowered to 
commit persons charged with offenses against the laws of the United 
States; and 
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(5) to make arrests— 
 

(A) for any offense against the United States, if the offense is 
committed in the officer's or employee's presence, or 

 
(B) for any felony cognizable under the laws of the United States, 
if the officer or employee has reasonable grounds to believe that 
the person to be arrested has committed or is committing such a 
felony, 

 
if the officer or employee is performing duties relating to the 
enforcement of the immigration laws at the time of the arrest and 
if there is a likelihood of the person escaping before a warrant 
can be obtained for his arrest. 

 
Under regulations prescribed by the Attorney General, an officer or 
employee of the Service may carry a firearm and may execute and serve any 
order, warrant, subpoena, summons, or other process issued under the 
authority of the United States. The authority to make arrests under 
paragraph (5)(B) shall only be effective on and after the date on which the 
Attorney General publishes final regulations which (i) prescribe the 
categories of officers and employees of the Service who may use force 
(including deadly force) and the circumstances under which such force may 
be used, (ii) establish standards with respect to enforcement activities of the 
Service, (iii) require that any officer or employee of the Service is not 
authorized to make arrests under paragraph (5)(B) unless the officer or 
employee has received certification as having completed a training program 
which covers such arrests and standards described in clause (ii), and (iv) 
establish an expedited, internal review process for violations of such 
standards, which process is consistent with standard agency procedure 
regarding confidentiality of matters related to internal investigations. 
 
.... 
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8 C.F.R. § 287.8 
Standards for enforcement activities 

 
… 
 
(c) Conduct of arrests— 
 

(1) Authority. Only designated immigration officers are authorized to 
make an arrest. The list of designated immigration officers may vary 
depending on the type of arrest as listed in § 287.5(c)(1) through (c)(5). 
 
(2) General procedures. 
 
(i) An arrest shall be made only when the designated immigration 
officer has reason to believe that the person to be arrested has 
committed an offense against the United States or is an alien illegally 
in the United States. 
 
(ii) A warrant of arrest shall be obtained except when the designated 
immigration officer has reason to believe that the person is likely to 
escape before a warrant can be obtained. 
 
(iii) At the time of the arrest, the designated immigration officer shall, 
as soon as it is practical and safe to do so: 

 
(A) Identify himself or herself as an immigration officer who is 
authorized to execute an arrest; and 
 
(B) State that the person is under arrest and the reason for the 
arrest. 
 

(iv) With respect to an alien arrested and administratively charged 
with being in the United States in violation of law, the arresting officer 
shall adhere to the procedures set forth in 8 CFR 287.3 if the arrest is 
made without a warrant. 
 
(v) With respect to a person arrested and charged with a criminal 
violation of the laws of the United States, the arresting officer shall 
advise the person of the appropriate rights as required by law at the 
time of the arrest, or as soon thereafter as practicable. It is the duty of 
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the immigration officer to assure that the warnings are given in a 
language the subject understands, and that the subject acknowledges 
that the warnings are understood. The fact that a person has been 
advised of his or her rights shall be documented on appropriate 
Department forms and made a part of the arrest record. 
 
(vi) Every person arrested and charged with a criminal violation of the 
laws of the United States shall be brought without unnecessary delay 
before a United States magistrate judge, a United States district judge 
or, if necessary, a judicial officer empowered in accordance with 18 
U.S.C. 3041 to commit persons charged with such crimes. Accordingly, 
the immigration officer shall contact an Assistant United States 
Attorney to arrange for an initial appearance. 
 
(vii) The use of threats, coercion, or physical abuse by the designated 
immigration officer to induce a suspect to waive his or her rights or to 
make a statement is prohibited. 

 
.... 
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