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CHAPTER NINE

ASYLUM, WITHHOLDING OF REMOVAL, AND PROTECTION
UNDER THE CONVENTION AGAINST TORTURE
Asylum, withholding of removal, and protection under the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) are three important defenses to removal.1 Both asylum and withholding of removal are premised on a
fear of persecution on account of one of five protected grounds:
 Race;
 Religion;
 Nationality;
 Membership in a particular social group; or
 Political opinion.
Protection under CAT is premised on fear of torture, which is different and more onerous than persecution, by the government or with the government’s acquiescence, and
does not require a showing that the feared torture is on account of one of the five protected grounds.
Although asylum may be sought before the U.S. Citizenship and Immigration Services
(USCIS) local asylum office or before the immigration court, this chapter covers asylum
before the immigration court rather than before USCIS.2 Unlike asylum, which can be
filed affirmatively with USCIS or defensively before the immigration court, withholding
of removal and CAT protections are only available as defensive forms of relief before the
immigration court. Aside from asylum, withholding of removal, and protection under
CAT, this chapter also discusses humanitarian asylum, which is often overlooked, and
begins with a discussion of the credible and reasonable fear processes to which many of
today’s defensive asylum-seekers are subjected.
CREDIBLE AND REASONABLE FEAR PROCESS
Any noncitizen who attempts to enter the United States without proper documentation
at a port of entry, such as a border crossing or an airport, or who is found within 100
miles of the border may be subjected to the expedited removal process. Expedited removal requires that a noncitizen who lacks proper documentation or has committed fraud or
willful misrepresentation of facts to gain admission into the United States be deemed in1

U.N. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), Dec. 10, 1984, opened for signature Feb. 4, 1985, G.A. Res. 39/46, Annex, 39 U.N. GAOR
Supp. No. 51, at 197, U.N. Doc. A/RES/39/708 (1984) (entered into force June 26, 1987), reprinted in
1465 U.N.T.S. 85, 23 I.L.M. 1027 (1984), modified 24 I.L.M. 535 (1985).
2
For a comprehensive and in-depth discussion of asylum, withholding of removal and protections under CAT, see Dree K. Collopy, AILA’s Asylum Primer, 7th Ed. (AILA 2015).
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admissible and removed from the United States without any further hearings or review of
the decision, unless he or she indicates either an intention to apply for asylum or a fear of
persecution.3 Congress added expedited removal to the Immigration and Nationality Act
(INA) in 1996 largely in response to the thousands of Cuban and Haitian asylum-seekers
during the 1980s.4 At its inception, expedited removal was only applied at designated
ports of entry such as airports and land border entry points, but its application has since
significantly expanded. On November 13, 2002, legacy Immigration and Naturalization
Service (INS) published a notice stating that certain foreign nationals arriving by sea who
are not admitted or paroled were also to be placed in expedited removal proceedings.5 On
August 11, 2004, the Department of Homeland Security (DHS) published a notice expanding expedited removal proceedings against individuals encountered at land borders
between ports of entry or within 100 miles of a U.S. land border who cannot establish
physical presence in the United States during the 14-day period preceding the encounter.6
This notice also authorized Customs and Border Protection (CBP) officers to issue orders
of expedited removal.7
Although INA §235(b)(1)(A)(i) states that “the officer shall order the alien removed
from the United States without further hearing or review unless the alien indicates either
an intention to apply for asylum under section 208 or a fear of persecution”, the Board of
Immigration Appeals (BIA) has held that “shall” does not limit DHS’s prosecutorial discretion to place arriving aliens in removal proceedings under INA §240.8 In fact, DHS
chose to limit its expedited removal authority against unaccompanied minors and this
limitation was eventually codified in the William Wilberforce Trafficking Victims Protection Reauthorization Act (TVPRA) of 2008.9 Currently, DHS continues to apply expedited removal to asylum-seekers from El Salvador, Guatemala, and Honduras, including
mothers with their children, arriving through the U.S.-Mexico border. Those who indicate
an intention to apply for asylum or a fear of persecution will be placed in a credible fear
interview or reasonable fear interview, both of which are described below.10 These interviews are conducted by an asylum officer who must ensure the asylum-seeker under-

3

Immigration and Nationality Act (INA) §235(b)(1)(A)(i). Note that unaccompanied minors will be
placed in expedited removal in limited circumstances.
4
The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA), Pub. L. No.
104-208, Division C.
5
Department of Justice, “Notice Designating Aliens Subject to Expedited Removal Under §235
(b)(1)(A)(iii) of the Immigration and Nationality Act,” 67 Fed. Reg. 68923, Nov. 13, 2002.
6
Department of Homeland Security, “Notice Designating Aliens For Expedited Removal,” 69 Fed.
Reg. 48877, 48880 (Aug. 11, 2004).
7
Id.
8
Matter of E–R–M– & L–R–M–, 25 I&N Dec. 520 (BIA 2011)
9
William Wilberforce Trafficking Victims Protection Reauthorization Act (TVPRA) §235(a)(5)(E)(i);
see also Memorandum from Michael John Garcia and Kate M. Manuel to Multiple Congressional Requesters, “Unaccompanied Alien Children: Current Law Governing Removal From the United States
and Selected Legislative Proposals,” July 30, 2014, p. 3.
10
INA §235(b)(1)(A); 8 CFR §208.30.
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stands the non-adversarial procedure via an interpreter, if needed, and during which a
legal representative may be present. At the conclusion of the interview, the asylum officer issues a written record.
Credible Fear of Persecution or Torture11
USCIS asylum officers conduct a credible fear of persecution or torture interview
when an individual who is subject to expedited removal expresses an intention to apply
for asylum, expresses a fear of persecution or torture, or expresses a fear of return to his
or her country. The purpose of the interview is to determine if the asylum-seeker has a
credible fear of persecution or torture. An individual will be found to have a credible fear
of persecution if he or she establishes that there is “a significant possibility, taking into
account the credibility of the statements made by the alien in support of his or her claim
and such other facts as are known to the officer, that the alien could establish eligibility
for asylum under Section 208 [of the INA].”12
Neither the statute nor the immigration regulations define the “significant possibility”
standard of proof, but the legislative history indicates that the standard “is intended to be
a low screening standard for admission into the usual full asylum process.”13 Nonetheless, in a February 28, 2014, USCIS Asylum Office memorandum, Chief of the Asylum
Office John Lafferty indicated that the “significant possibility” standard does not include
claims that have a mere possibility and that the claim must be “credible, persuasive,
and…specific.”14 These clarifications included citations and references to case law, regulations, and even legislative history governing the adjudication of full asylum claims, rather than the historically lower credible fear claim.15 The revised Lesson Plan appears to
raise the standard for asylum officers conducting credible fear interviews. As a consequence of this apparent heightened standard, asylum officers run the risk of screening out
those with bona fide asylum claims who lack the ability or sophistication to present the
claim articulately, often due to the recency of their persecution and the ongoing effects of
the resulting trauma.

11

Several versions of the Refugee, Asylum, and International Operations Directorate Officer Training
(RAIO) Asylum Division Officer Training Course (ADOTC) Lesson Plan Overview on Credible Fear
of Persecution and Torture Determinations have been issued over the years. The latest version is from
2014 and is available at http://cmsny.org/wp-content/uploads/credible-fear-of-persecution-andtorture.pdf (last visited Aug. 19, 2016).
12
INA §235(b)(1)(B)(v).
13
See 142 Cong. Rec. S11491-02 (Sept. 27, 1996) (statement of Sen. Hatch). See also, Holmes v.
Amerex Renta-Car, 180 F.3d 294, 297 (DC Cir. 1999) (quoting Holmes v. Amerex Rent-aCar, 710 A.2d
846, 852 (D.C. 1998) (emphasis added) (finding that a “substantial and realistic possibility of success”
is lower than the “preponderance of the evidence standard”).
14
Memorandum from John Lafferty, Chief of Asylum Division, USCIS on Release of Updated Asylum
Division Officer Training Course (ADOTC) Lesson Plan, “Credible Fear of Persecution and Torture
Determinations” (Feb, 28, 2014), AILA Doc. No. 14041845.
15
Id.
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USCIS waits at least 48 hours after the asylum-seeker arrives at the detention site before conducting the credible fear interview to allow the individual to seek legal counsel,
unless the asylum-seeker waives the 48-hour period.16 An asylum-seeker’s spouse or
child may be included in his or her credible fear evaluation and determination, if such
spouse or child arrived in the United States concurrently with the principal asylum-seeker
and desires to be included in the principal asylum-seeker’s determination.17 However, a
spouse or child may have his or her credible fear evaluation and determination made separately, if he or she expresses such a desire.18 Those who establish a credible fear are no
longer subject to the INA §235(b)(1) expedited removal order and are placed into formal
removal proceedings before an immigration judge (IJ) under INA §240 where they may
present the asylum claim.19
If the asylum officer does not find a credible fear of persecution or torture, the individual can request de novo review20 by an IJ (either personally or telephonically) of the
negative decision. This review must be done “to the maximum extent practicable within
24 hours, but in no case later than 7 days” after the initial determination by an asylum
officer.21 If no review is requested or the IJ concurs with the negative decision, the individual will be removed from the United States. If the IJ finds that a credible fear has been
established, the expedited removal order is vacated, and DHS initiates INA §240 removal
proceedings to allow the individual to seek asylum and withholding.22 If the IJ deems the
individual to not have a credible fear, the case is transferred to DHS for removal of the
individual pursuant to the expedited order of removal previously entered by the CBP officer.23 The USCIS Asylum Office, however, may reconsider a negative credible fear
finding that has been concurred upon by an IJ after providing notice of its reconsideration
to the IJ.24 Reconsideration of a negative credible fear finding usually occurs when the
asylum-seeker requests it in writing. If the request for reconsideration fails, the noncitizen
will be removed from the United States.25
Reasonable Fear of Persecution or Torture
Not everyone is subject to the credible fear process. Asylum officers conduct reasonable fear of persecution or torture interviews instead of a credible fear interview for those
who illegally reentered the United States after having been removed or departed voluntar-

16

Questions & Answers: Credible Fear Screening, available www.uscis.gov/humanitarian/
refugees-asylum/asylum/questions-answers-credible-fear-screening (last visited June 11, 2016).
17
8 Code of Federal Regulations (CFR) §1208.30(b).
18
Id.
19
8 CFR §1003.42(f).
20
8 CFR §1003.42(d).
21
INA §235(b)(1)(B)(iii)(III); 8 CFR §1003.42(e).
22
8 CFR §208.30(g)(2)(iv)(B).
23
8 CFR §208.30(g)(2)(iv)(A).
24
Id.
25
8 CFR §§208.31(f), (g)(1).
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ily while under an order of exclusion, deportation, or removal and have received a Form
I-872, Notice of Intent/Decision to Reinstate Prior Order.26 INA §241(a)(5) requires DHS
to reinstate a prior order of exclusion, deportation, or removal unless the reinstated prior
order is invalid or the individual is statutorily exempt.27 To reinstate an order of removal,
DHS must follow 8 Code of Federal Regulations (CFR) §241.8, which includes providing
the noncitizen with notice. DHS must provide written notice of the reinstatement determination and advise the noncitizen that he or she may make a written or oral statement
contesting the determination.28 This notice is rendered via Form I-871, Notice of Intent/Decision to Reinstate Prior Order I-870.
If the DHS officer ultimately finds that the person is subject to the reinstatement provision under the INA, but the noncitizen also indicates a fear of return, he or she must
refer the noncitizen to an asylum officer for a reasonable fear determination.29 Those subject to a reasonable fear interview must establish that there is a reasonable possibility that
they would be tortured, or that they would be persecuted on account of one of the five
enumerated grounds.30 The legal standard is the same standard used to establish a wellfounded fear of persecution in an asylum case; therefore, past persecution alone will not
be sufficient absent a reasonable possibility of future persecution.31 This is higher than
the standard of proof required to establish a “credible fear” of persecution.
If the asylum officer does not find a reasonable fear of persecution or torture, the individual can request review by an IJ of the negative decision. This review must be done
within 10 days after the asylum officer refers the case to the immigration court, unless
there are exceptional circumstances.32 If the IJ reviewing the asylum officer’s decision
determines a reasonable fear of persecution or torture, DHS may not remove the person
26

8 CFR §208.31(a). Those who are nonlawful permanent residents, were convicted of one or more
aggravated felonies after being admitted to the United States, and received a Form I-851A, Final Administrative Removal Order, also receive a reasonable fear interview pursuant to 8 CFR §§208.31(a) &
(b); 238.1(f)(3).
27
Individuals applying for adjustment of status under INA §245A (legalization) who are covered by
certain class action lawsuits. See Legal Immigration Family Equity Act (LIFE Act), §1104(g), Pub. L.
No. 106-554, 114 Stat. 2763 (Dec. 21, 2000). The relevant class action law suits include Catholic Social Services, Inc. v. Meese, vacated sub nom. Reno v. Catholic Social Services, Inc., 509 U.S. 43
(1993); League of United Latin American Citizens v. INS, vacated sub nom. Reno v. Catholic Social
Services, Inc. 509 U.S. 43 (1993); and Zambrano v. INS, vacated sub nom. Immigration and Naturalization Service v. Zambrano, 509 U.S. 918 (1993); Nicaraguans and Cuban applicants for adjustment
under §202 of NACARA. See LIFE Act §1505(a)(1) amending NACARA §202(a)(2); 8 CFR
§241.8(d); Salvadoran, Guatemalan, and Eastern European applicants under NACARA §203. See LIFE
Act §1505(c); Haitian applicants for adjustment under the Haitian Refugee Immigration Fairness Act of
1998. See LIFE Act §1505(b)(1) amending HRIFA §902(a)(2); 8 CFR §241.8(d).
28
8 CFR §241.8(b).
29
8 CFR §241.8(e).
30
8 CFR §208.31(c).
31
AOBTC Lesson Plan, “Reasonable Fear of Persecution and Torture Determinations,” at 12 (Aug. 6,
2008), www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/
AOBTC%20Lesson%20Plans/Reasonable-of-Persecution-Torture-Determinations-31aug10.pdf.
32
8 CFR §208.31(g).
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until the conclusion of proceedings to determine whether removal must be withheld or
deferred, including any appeal of the IJ’s decision to the BIA. 33 If the IJ reverses the asylum officer and determines a reasonable fear of persecution or torture, a full hearing on
eligibility for withholding or CAT deferral of removal only will ensue. On the other hand,
if the IJ concurs with the asylum officer’s negative decision, the decision is final and may
not be appealed to the BIA.34 However, an IJ’s negative determination on reasonable fear
makes the reinstatement order final,35 and thus subject to review by the U.S. courts of
appeals under 8 U.S. Code (USC) §1252.36
If the asylum officer finds a reasonable fear of persecution or torture, the individual is
limited to withholding of removal or deferral of removal under CAT before the IJ in §240
removal proceedings.37 These are commonly referred to as “withholding only” proceedings.38 In addition to considering the facts relevant to persecution on account of a protected ground, the IJ will consider whether any bars to withholding of removal apply and, if
so, the IJ will be limited to reviewing the case for deferral of removal under CAT. Withholding of removal under §241(B)(3) of the INA and CAT protection are discussed later
in this chapter.
Detention During the Credible or Reasonable Fear Process
Those subject to expedited removal are detained during the pendency of the crediblefear or reasonable fear process.39 However, those who establish a positive credible fear
are eligible for a custody redetermination hearing before an IJ unless subject to the regulations at 8 CFR §1003.19(h)(2)(i).40 Those who establish a reasonable fear and are subject to withholding-only proceedings described below should argue for a bond hearing or
for release on an alternative to detention over prolonged detention even if these options
are not universally recognized or granted.41 The U.S. Court of Appeals for the Second

33

8 CFR §§208.31(e)–(g), 208.2(c)(2).

34

8 CFR §208.31(g)(1).

35

8 CFR §208.31(g)(1).
36
See Andrade Garcia v. Lynch, _F.3d_, 2016 WL 1719320 (9th Cir. Apr. 29, 2016) (applying the substantial evidence standard, not the restrictive “facially legitimate and bona fide” standard espoused by
the government).
37
8 CFR §§208.31, 241.8(d).
38
Because reinstated orders of removal limit asylum-seekers to withholding and protections under
CAT, always consider challenging the reinstated order. For guidance on how to challenge reinstated
orders, refer to the National Immigration Project of the National Lawyers Guild and the American Immigration Council’s “Reinstatement of Removal” Practice Advisory, available at www.legalaction
center.org/sites/default/files/reinstatement_of_removal_4-29-13_fin.pdf (last visited Aug. 5, 2016).
39
INA §235(b)(1)(B)(iii)(IV).
40
In re X–K–, 23 I&N Dec. 731 (BIA 2005).
41
See Diop v. ICE/Homeland Security, 656 F.3d 221 (3d Cir. 2011); Leslie v. U.S. Att’y Gen., 678 F.3d
265 (3d Cir. 2012).
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Circuit is the only circuit court to have ruled on the merits of this issue.42 The court held
that those with reinstated orders of removal and subject to withholding-only proceedings
are bond eligible because such detentions are governed by 8 CFR §1231(a) and not by 8
CFR §1226(a) as DHS contended.43
ASYLUM
The U.S. attorney general (AG) may, as a matter of discretion, grant asylum to a foreign national who is eligible to apply for asylum and who qualifies as a “refugee.”44 The
Immigration and Nationality Act (INA) defines refugee as:
Any person who is outside any country of such person’s nationality or, in the case of a
person having no nationality, is outside any country in which such person habitually
resided, and who is unable or unwilling to avail himself or herself of the protection of
that country because of persecution or a well-founded fear of persecution on account
of race, religion, nationality, membership in a particular social group, or political
opinion.45
Although the respondent’s presence in the United States proves the respondent is
“outside of the country” from which the respondent seeks protection, providing proof of
the respondent’s nationality via documentary evidence, such as a birth certificate, government identification card, or passport or testimony, should not be overlooked. If the
respondent is a dual national, the respondent must prove asylum eligibility for both countries.46 If the respondent is stateless, the asylum-seeker must establish asylum eligibility
based on the country of last habitual residence.47
Tip: To apply for asylum, submit Form I-589 to the immigration court in open court
along with a copy to the U.S. Immigration and Customs Enforcement (ICE) Office of
Chief Counsel (OCC). This form is available via the USCIS website. An asylum-seeker
(and a withholding or deferral of removal-seeker) is entitled to a hearing on the merits of
the application, which includes an opportunity to provide oral testimony and other evidence, without first having to establish prima facie eligibility for the requested relief.48

42

The Ninth and Tenth Circuits have held that they lack jurisdiction over petitions for review filed
while withholding-only proceedings are ongoing. See Ortiz-Alfaro v. Holder, 694 F.3d 955, 958 (9th
Cir. 2012); Luna-Garcia v. Holder, 777 F.3d 1183, 1184 (10th Cir. 2015).
43
Guerra v. Shanahan et al., No. 15-504, slip op. (2d Cir. July 29, 2016).
44
INA §208(b).
45
INA §101(a)(42)(A).
46
Matter of B–R–, 26, I&N Dec. 119 (BIA 2013).
47
U.S. Citizenship and Immigration Servs., “Lesson: Asylum Eligibility Pat I in Asylum Officer Basic
Training Course Participant Workbook” (Mar. 6, 2009), pt. I at 10 available at www.uscis.gov/
sites/default/files/USCIS/Humanitarian/Refugees%20&%20Asylum/Asylum/AOBTC%20Lesson%20Pla
ns/Definition-Refugee-Persecution-Eligibiity-31aug10.pdf (last visited June 11, 2016).
48
Matter of E–F–H–L–, 26 I&N Dec. 319 (BIA 2014).
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This means that an IJ cannot refuse to schedule a hearing on the merits of the asylum application because, for example, a belief that a particular social group is not cognizable.49
Unable or Unwilling to Return or Avail Oneself of Protection
The Asylum Officer Basic Training Course Participant Workbook states that in most
cases, the respondent applying for asylum in the United States is evidence that he or she
is unwilling to seek protection in the country from which he or she fled.50 The respondent
would not seek asylum if he or she were able or willing to return or avail him- or herself
of protection. The reason why the respondent is unable or unwilling to return or avail
him- or herself, as proven by the asylum application, is a more important inquiry and that
reason must be fear of persecution.
Persecution
While there is no statutory definition of persecution, the U.S. Supreme Court has held
that “persecution” is a broader concept than threats to “life or freedom.”51 The BIA subsequently held that persecution is defined as “a threat to life or freedom or infliction of
suffering or harm upon those who differ in a way regarded as offensive.”52 The BIA later
recognized that a “punitive” or “malignant” intent is not required for harm to constitute
persecution and that persecution can instead consist of objectively serious harm or suffering that is inflicted because of a characteristic (or perceived characteristic) of the victim,
regardless of whether the persecutor intends the victim to experience the harm as harm.53
To rise to the level of persecution, physical harm should be more than just one isolated incident lasting a short duration unless the one isolated incident was sufficiently severe.54 Therefore, when arguing persecution based on physical harm, the practitioner
should prove that the violence was “systematic rather than reflective of a series of isolated incidents.”55 Country conditions reports are instrumental in proving that the violence
was “systematic” rather than isolated physical harm.56
Sufficiently severe does not mean that the physical harm had to be life threatening. 57
“[R]ape and other forms of gender-related violence, such as ... domestic violence and
trafficking, are acts which inflict severe pain and suffering—both mental and physical—
49

Id.
Id. at 13.
51
INS v. Stevic, 467 U.S. 407 (1984).
52
Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985).
53
Matter of Kasinga, 21 I&N Dec. 357 (BIA 1996); Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997).
54
Barsoum v. Holder, 617 F.3d 73 (1st Cir. 2010); see also Vaduva v. INS, 131 F.3d 689 (7th Cir.
1997); Lumaj v. Gonzales, 462 F.3d 574 (6th Cir. 2006).
55
Barsoum v. Holder, 617 F.3d 73 (1st Cir. 2010).
56
See Crespin-Valladares v. Holder, 632 F.3d 117 (4th Cir. 2011) (holding that country conditions in
El Salvador showed significant gang violence in El Salvador including retaliation against prosecutorial
witnesses).
57
Vladimirova v. Ashcroft, 377 F.3d 690 (7th Cir. 2004) (finding that a beating resulting in a miscarriage amounted to persecution).
50
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and which have been used as forms of persecution, whether perpetrated by State or private actors.”58
For those respondents who were not subjected to physical harm, the BIA has held
that persecution encompasses more than physical harm or the threat of physical harm so
long as the harm inflicted or feared rises to the level of persecution.59 Threats, psychological harm, harm to family or others intended to harm the respondent, deliberate economic
disadvantage or deprivation of life essentials, harassment and discrimination, arrests, and
detention have been held to amount to persecution. Serious threats made against a respondent may constitute persecution even if the respondent was never physically
harmed.60 Factors to consider when assessing whether threats amount to persecution are:
 if the persecutor attempted to act on the threat;
 if the nature of the threat itself is indicative of its seriousness;
 if the persecutor harmed or attempted to harm the respondent in other ways;
 if the persecutor attacked, harassed or threatened the respondent’s family;
 if the persecutor executed threats issued to others similarly situated to the respondent; and
 if the respondent suffered emotional or psychological harm as a result of the
threat(s).61
Psychological harm may be sufficient to constitute persecution depending on the
events that caused the psychological harm and the respondent’s psychological and emotional characteristics, such as the respondent’s age or trauma suffered as a result of past
harm.62 Threats over a prolonged period of time that caused the respondent to live in a
state of constant fear and being forced to witness the harm of others may rise to the level

“Gender-Related Persecution within the context of Article 1A(2) of the 1951 Convention and/or its
1967 Protocol relating to the Status of Refugees,” para. 9, 7 May 2002, HCR/GIP/02/01 (Hereinafter
UNHCR Gender Guidelines); See also Matter of D–V–, 21 I&N Dec. 77 (1995).
59
Matter of T–Z–, 24 I&N Dec. 163, 169–71 (BIA 2007).
60
But see Zakivov v. Ashcroft, 384 F.3d 541 (8 Cir. 2004) (holding that persecution “is an extreme concept that does not include low-level intimidation or harassment”); Lim v. INS, 224 F.3d 929, 936 (9th
Cir. 2000) (holding that unfulfilled threats alone do not constitute past persecution, unless threats are so
menacing as to cause significant actual suffering or harm, and where petitioner was not closely confronted or otherwise harmed, no past persecution occurred from threats).
61
U.S. Citizenship and Immigration Servs., “Lesson: Asylum Eligibility Part I in Asylum Officer Basic
Training Course Participant Workbook” (Mar. 6, 2009), pt. I at 18–20 available at www.uscis.gov/
sites/default/files/USCIS/Humanitarian/Refugees%20&%20Asylum/Asylum/AOBTC%20Lesson%20Pla
ns/Definition-Refugee-Persecution-Eligibiity-31aug10.pdf (last visited June 6, 2016).
62
Matter of A–K–, 24 I&N Dec. 275 (BIA 2007).
58
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of persecution.63 Being forced to comply with religious laws or practices that are abhorrent to a respondent’s beliefs may constitute persecution.64
Tip: For respondents from Central America who were targeted by gangs either for extortion or recruiting, ask about the reasons for refusing to comply with these demands.
Some respondents will have deep religious convictions that render the thought of supporting a violent gang (or any interference with the practice of their religion) “profoundly
abhorrent.”65 Practitioners can prove the religious convictions via the respondent’s testimony, photos of the respondent practicing aspects of the religion, letter(s) from the
church in the home country, and a religion expert’s testimony.
Harm to a respondent’s family member or another third party may constitute persecution of the respondent where the harm is serious enough to amount to persecution, and
where the persecutor’s motivation to harm the third party is to act against or directed at
the respondent.66
To rise to the level of persecution, economic harm must be deliberately imposed and
severe to the point of being “above and beyond [the economic difficulties] generally
shared by others in the country of origin and involve more than the mere loss of social
advantages or physical comforts.”67 While this is a high standard, there is no need for the
respondent to demonstrate “a total deprivation of livelihood or a total withdrawal of all
economic opportunity.”68 Discrimination or harassment may amount to persecution if the
adverse practices or treatment accumulates or increases in severity to the extent that it
leads to consequences of a substantially prejudicial nature.69 The discrimination experi-

63

Mashiri v. Ashcroft, 383 F.3d 1112 (9th Cir. 2004); see also Khup v. Ashcroft, 376 F.3d 898, 904 (9th
Cir. 2004).
64
Fatin v. INS, 12 F.3d 1233, 1242 (3d Cir. 1993) (recognizing that requiring some women to wear
chadors may be so abhorrent to them that it would be tantamount to persecution, but may not constitute
persecution for all women).
65
Id.
66
See Matter of A–K–, 24 I&N Dec 275, 278 (BIA 2007) (recognizing that eligibility can be established
based on emotional persecution “where a person persecutes someone close to an applicant, such as a
spouse, parent, child or other relative, with the intended purpose of causing emotional harm to the applicant, but does not directly harm the applicant himself”); see also Memorandum from J. Langlois,
INS Office of International Affairs, to Asylum Office Directors, SAOs, AOs, “Persecution of Family
Members” (Washington, DC: 30 June 1997), p. 5.
67
Matter of T–Z–, 24 I&N Dec. 163,173 (BIA 2007) (indicating that in determining whether an applicant suffered or would suffer severe economic harm adjudicators should consider the applicant’s and
his or her family members’ earnings; any sources of income or housing available to the applicant upon
loss of employment or housing; whether the applicant is able to secure other employment or an education; whether the economic disadvantage the applicant suffered or would suffer differs from that of
others in the country of origin and how they differ; and the specific losses the applicant would suffer,
including, for example, health benefits, school tuition, food rations, household furniture and appliances).
68
Id.
69
U.S. Citizenship and Immigration Servs., “Lesson: Asylum Eligibility Part I in Asylum Officer Basic
Training Course Participant Workbook” (Mar. 6, 2009), pt. I at 25–26 available at www.uscis.gov/
Continued
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enced by the applicant should be assessed in its totality while taking into consideration
how long the discrimination or harassment lasted, which human rights were affected, and
how the discrimination or harassment affected the particular applicant.70 For example, a
combination of sustained economic pressure, physical violence, and inability to practice a
religion can amount to persecution.71 In considering whether arrests are persecution, consider the length of the detention, the legitimacy of the government action, whether the
applicant was mistreated during the detention, and whether the applicant was ever
brought before a judge, given access to an attorney, or accorded other due process
rights.72 However, a brief and legitimate detention for law enforcement reasons, without
mistreatment, will not constitute persecution.73
Similar to the requirement that arrests and detention be pursuant to a non-legitimate
law enforcement reason, prosecution is not persecution unless it crosses the line from
legitimate investigation into serious harm or suffering that is inflicted because of a characteristic of the victim.74 The general rule is that fear of prosecution is not enough to support a claim of asylum unless the punishment is inflicted for expressions of political opinion, race, religion, nationality, or social group membership.75 To determine if the
prosecution is persecution, the IJ will assess whether the punishment under a country’s
laws is disproportionately severe, the punishment was applied discriminatorily, or the law
or punishment is contrary to international human rights standards. Therefore, the motive
behind the prosecution, the alleged violated law giving rise to the prosecution, and the
extent to which the punishment was carried out are important inquiries in determining if
the respondent underwent a mere prosecution or whether the actions constituted persecution.
Tip: In Matter of O–Z– & I–Z–, the BIA held that harm must be considered “in the
aggregate.”76 Because harm must be considered in the aggregate when analyzing the existence of persecution, question the respondent on all potential harm and argue that even
if one particular harm does not amount to persecution the cumulative harm rises to the
level of persecution.

sites/default/files/USCIS/Humanitarian/Refugees%20&%20Asylum/Asylum/AOBTC%20Lesson%20Pla
ns/Definition-Refugee-Persecution-Eligibiity-31aug10.pdf (last visited June 6, 2016).
70
Id.
71
See Krotova v. Gonzales, 416 F.3d 1080 (9th Cir. 2005).
72
Id. at 26–27.
73
Id. at 27.
74
See, e.g., Chang v. INS, 119F.3d 1055 (3d Cir. 1997); Perkovick v. INS, 33 F.3d 615 (6th Cir. 1994).
75
See, e.g., Prasad v. INS, 47 F.3d 336, 340 (9th Cir. 1995); Ozdemir v. INS, 46 F.3d 6, 8 (5th Cir.
1994).
76
Matter of O–Z– & I–Z–, 22 I&N Dec. 23 (BIA 1998).
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When it comes to children, persecution should be “assessed with regard to the age,
opinions, feelings and psychological make-up of the applicant”77 and this standard includes “an analysis as to how the child’s rights or interests are, or will be, affected by the
harm. Ill-treatment which may not rise to the level of persecution in the case of an adult
may do so in the case of a child.”78
This difference between adults and children derives from the understanding that children are vulnerable and experience harm differently.79 Therefore, if the respondent is a
child or experienced the harm as a child, assess the harm from a child’s perspective.80
Past Persecution
Past persecution informs whether the respondent has a well-founded fear of future
persecution. Past persecution must therefore be considered before addressing the respondent’s well-founded fear of persecution.81 If a respondent establishes past persecution on account of a protected ground that was perpetrated by the government or an actor
the government is unable or unwilling to control, the respondent is not required to separately establish that his or her fear of future persecution based on the original persecution
is well founded.82 Instead, if a respondent proves past-persecution, a rebuttable presumption of a well-founded fear of future persecution arises. DHS then has the burden to establish by a preponderance of the evidence that due to a fundamental change in circumstances, the fear is no longer well-founded,83 or that the respondent could avoid future
persecution by safely relocating to another part of his or her country of nationality (or, if
stateless, the country of last habitual residence), and under all the circumstances, it would
be reasonable to expect the applicant to do so.84 If DHS does not meet this burden, then
DHS has not rebutted the presumption that the respondent has a well-founded fear.85 If
DHS meets its burden, however, the respondent who has proven past persecution can still

77

UNHCR, Guidelines on International Protection No. 8: Child Asylum Claims Under Articles 1(A)2
and 1(F) of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, at ¶ 10 (Dec.
22, 2009), available at www.refworld.org/docid/4b2f4f6d2.html (last visited Aug. 2, 2016).
78

Id.
AOBTC Lesson Plan, “Guidelines for Children’s Asylum Claims,” at 37 (Sept. 1, 2009), available at
www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/AOBTC
%20Lesson%20Plans/Guidelines-for-Childrens-Asylum-Claims-31aug10.pdf (last visited Aug. 2, 2016)
(“The harm a child fears or has suffered may still qualify as persecution despite appearing to be relatively less than that necessary for an adult to establish persecution. This is because children, dependent
on others for their care, are prone to be more severely and potentially permanently affected by trauma
than adults, particularly when their caretaker is harmed.”)
80
See, e.g., Kholyavskiy v. Mukasey, 540 F.3d 555, 571 (7th Cir. 2008); Hernandez-Ortiz v. Gonzales,
496 F.3d 1042 (9th Cir. 2007); Jorge-Tzoc v. Gonzales, 435 F.3d 146, 150 (2d Cir. 2006).
81
Matter of D–I–M–, 24 I&N Dec. 448 (BIA 2008).
82
8 CFR §208.13(b)(1).
83
8 CFR §208.13(b)(1)(i)(A).
84
8 CFR §208.13(b)(1)(i)(B).
85
8 CFR §208.13(b)(1).
79
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obtain asylum as an exercise of discretion commonly known as humanitarian asylum,
which is discussed below.86
Fundamental Change in Circumstances
Again, where an applicant has proven past persecution, DHS carries the burden of
proof to establish, by a preponderance of the evidence—more than 50 percent—that a
fundamental change in circumstances has occurred, such that the applicant no longer has
a well-founded fear.87 The fundamental change in circumstances may relate to country
conditions in the applicant’s country or to the applicant’s personal circumstances.88 However, the change must directly affect the risk of harm the applicant fears on account of the
protected ground in order to overcome the presumption.89 The BIA has held that forced
sterilization does not constitute a change in circumstances.90 The AG in Matter of A–T–
stated that a woman being subjected to Female Genital Mutilation (FGM) in the past does
not preclude a finding of a well-founded fear of future persecution if it is established that
she would be subject to additional FGM.91
Evidence that an asylum-seeker may still be at risk despite a change in circumstances
includes, but is not limited to, evidence that the asylum-seeker or individuals similarly
situated to the asylum-seeker continue to be threatened on account of the protected characteristic after circumstances have changed.92
Internal Relocation
DHS can rebut the presumption by proving that the asylum-seeker has a reasonable
and safe internal relocation option that will allow him or her to avoid persecution. DHS
must prove that the persecutor does not have the ability or willingness to persecute the
asylum-seeker elsewhere in his or her country, or the government has the ability or willingness to control the persecutor.93 Internal relocation to an area where the asylum-seeker
does not have a well-founded fear should only be expected “if under all the circumstances

86

8 CFR §208.13(b)(1)(iii).
8 CFR §208.13(b)(1)(i)(A); see also Cigaran v. Heston, 159 F.3d 355 (8th Cir. 1998).
88
8 CFR §208.4(a)(4).
89
Matter of N–M–A–, 22 I&N Dec. 312 (BIA 1998).
90
Matter of Y–T–L–, 23 I&N Dec. 601 (BIA 2003); see also Qili Qu v. Gonzales, 399 F.3d 1195, 1203
(9th Cir. 2005) (adopting Matter of Y–T–L); Junshao Zhang v. Gonzales, 434 F.3d 993, 1001 (7th Cir.
2006) (same).
91
Matter of A–T–, 24 I&N Dec. 617, 622–23(A.G.2008) (vacating in part Matter of A–T–, 24 I&N Dec.
2969 (BIA 2007); see also Bah v. Mukasey, 529 F.3d 99 (2d Cir. 2008); Mohammed v. Gonzales, 400
F.3d 785 (9th Cir. 2005).
92
See, e.g., Gailius v. INS, 147 F.3d 34 (1st Cir. 1998).
93
U.S. Citizenship and Immigration Servs., “Lesson: Asylum Eligibility Part II in Asylum Officer
Basic Training Course Participant Workbook” (Mar. 13, 2009), pt. II at 22 available at www.uscis.
gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asylum/Asylum/AOBTC%20Lesson
%20Plans/Well-Founded-Fear-31aug10.pdf (last visited June 6, 2016).
87
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it would be reasonable” for the applicant to relocate.94 Where the persecutor is a state actor, it is presumed that internal relocation would not be reasonable unless DHS establishes by a preponderance of the evidence that it would in fact be reasonable.95 Note that the
respondent is not required to have attempted internal relocation before coming to the
United States,96 but if the respondent did relocate and was living openly—meaning not in
hiding97—and safely, DHS will likely argue that the respondent was able to internally
relocate.98
In Matter of M–Z–M–R–, the BIA found that in assessing an asylum applicant’s ability to relocate internally, the IJ must evaluate whether, based on all the circumstances, it
would be reasonable to expect the applicant to relocate and whether there was an area of
the country where circumstances were substantially better.99 Note that a civil war occurring in parts of the country may make it unreasonable for the applicant to internally relocate.100 Social and cultural constraints, such as age, gender, health, and social and familial
ties may also render it unreasonable for the asylum-seeker to internally relocate.101
Well-Founded Fear
If an asylum-seeker has not suffered or cannot prove past persecution, he or she can
still qualify for asylum by proving a well-founded fear of future persecution.102 Wellfounded is a more lenient standard than the “more likely than not” withholding of removal standard.103 A well-founded fear requires showing two elements: (1) a subjectively
94

8 CFR §208.13(b)(2)(ii); see Eduard v. Ashcroft, 379 F.3d 182, 194 (5th Cir. 2004) (holding that IJ
erroneously applied a higher standard for internal relocation when requiring applicants to demonstrate
that they would be unable to relocate even “if necessary”).
95
8 CFR §208.13(b)(3)(i)–(ii); see also Singh v. Moschorak, 53 F.3d 1031 (9th Cir. 1995); Mazariegos
v. U.S. Att’y Gen., 241 F.3d 1320, 1326 (11th Cir. 2001).
96
Matter of C–A–L–, 21 I&N Dec. 754 (BIA 1997).
97
See Gambashidzez v. Ashcroft, 381 F.3d 187, 193 (3d Cir. 2004) (holding that the BIA erred in resting solely on applicant’s eight-month residence in another area of Georgia without police encounter
when denying applicant’s claim and that the BIA should have considered the circumstances in which
the applicant lived during the period of relocation); Essohou v. Gonzales, 471 F.3d 518 (4th Cir. 2006)
(holding that the BIA erred in not finding that a four-year period in hiding and fear was not reasonable,
internal relocation).
98
See, e.g., Singh v. Holder, 750 F.3d 84 (1st Cir. 2014) (relocating to Delhi for several months without
further harassment or arrest amounted to successful internal relocation).
99
Matter of M–Z–M–R–, 26 I&N Dec. 28 (BIA 2012).
100
Awale v. Ashcroft, 384 F.3d 527, 532 (8th Cir. 2004) (finding that members of Somali minority clans
continuing to be “subjected to harassment, intimidation, and abuse by armed gunmen of all affiliations”
and travel being difficult because rival groups control routes of transportation indicates that it would not
be reasonable to require applicant to internally relocate).
101
See Knezevic v. Ashcroft, 367 F.3d 1206, 1214 (9th Cir. 2004) (finding that Bosnian Serb applicants,
ages 75 and 66, would have great difficulty finding employment while having no means of supporting
themselves demonstrated that internal relocation would not be reasonable).
102
INA §101(a)(42).
103
INS v. Cardoza-Fonseca, 480 U.S. 421 (1987) (“One can certainly have a well-founded fear of an
event happening when there is less than a 50% chance of the occurrence taking place.”).
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genuine fear that is (2) objectively reasonable. Both subjective and objective elements
must be established for the fear to be considered well-founded within the meaning of the
refugee definition.104
The subjective element is satisfied if the asylum-seeker’s fear, which is defined as apprehension or awareness of danger, of persecution is genuine.105 An asylum-seeker can
prove that the fear is subjectively genuine through “candid, credible and sincere testimony.”106
For the objective element, the regulations provide that for the fear to be considered
well-founded, the asylum-seeker must establish that there is a reasonable possibility that
he or she will actually suffer the feared persecution.107 An asylum applicant can meet this
requirement through “credible, direct and specific evidence in the record.”108 The U.S.
Supreme Court has explained that “reasonable possibility” only requires a 10 percent
chance of persecution, or perhaps less: “In a country where every tenth adult male is put
to death or sent to a labor camp, it would be only too apparent that anyone who has managed to escape from the country in question will have a ‘well-founded fear of being persecuted’ upon his eventual return.”109 Ultimately, a well-founded fear determination does
not rest on the statistical probability of persecution occurring to an asylum-seeker in the
future, but rather on whether the asylum-seeker’s fear is based on facts that would lead a
reasonable person in similar circumstances to fear persecution.110 This test is commonly
known as the Mogharrabi test and it has four components for the asylum-seeker to prove:
1. The asylum-seeker must establish that he or she possesses or is believed to possess a characteristic the persecutor seeks to overcome;111
2. The asylum-seeker must establish that the persecutor is aware or could become
aware that the applicant possesses (or is believed to possess) the characteristic;
3. The asylum-seeker must establish that the persecutor has the capability to persecute the asylum-seeker; and
4. The asylum-seeker must establish that the persecutor has the inclination to persecute him or her.112
104

8 CFR §208.13(b)(2).
Matter of Acosta, 19 I&N Dec. 211 (BIA 1985).
106
Id.
107
8 CFR §208.13(b)(2)(i)(B).
108
De Valle v. INS, 901 F.2d 787 (9th Cir. 1990).
109
INS v. Cardoza-Fonseca, 480 U.S. 421, 440 (1987).
110
Matter of Mogharrabi, 19 I&N Dec. 439 (BIA 1987).
111
Note that the BIA and a U.S. court of appeals have clarified that that the persecutor need not intend
to punish or have any malignant intent. See Matter of Kasinga, 21 I&N Dec. 357, 366–67 (BIA 1996)
(explaining that because FGM was used “at least in some significant part” to overcome a protected
characteristic of the applicant, the persecution the applicant fears is “on account of” her status as a
member of the defined social group); Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997) (“Neither the
Supreme Court nor this court has construed the Act as imposing a requirement that the alien prove that
her persecutor was motivated by a desire to punish or inflict harm.”).
105
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Other factors to consider when proving a well-founded fear are: a pattern or practice
of persecution on account of any of the protected grounds against a group or category of
persons similarly situated to the asylum-seeker;113 the persecution of family members or
other individuals closely associated with the asylum-seeker;114 serious threats even if the
applicant was never physically harmed;115 the lapse in time between the harm or threat of
harm and the asylum-seeker’s departure from the country and any valid reasons for not
timely departing after the harm or threat of harm;116 if and why the asylum-seeker returned to the country of feared persecution and whether the return was open or clandestine; possession of travel documents in cases in which the government is the persecutor as
potential evidence that the government is not inclined to harm the applicant;117 a “refugee
sur place” assessment,118 and internal relocation analysis previously discussed.119
On Account of a Protected Ground: the “Nexus,” the Persecutor’s Motivation
The asylum-seeker must establish that persecutor was, or will be, motivated to persecute the applicant because of his or her race, religion, nationality, membership in a particular social group, or political opinion.120 However, an asylum-seeker does not have to
actually possess the protected trait that motivates the persecutor; any of the five protected
grounds can be imputed to an applicant.121 Therefore, the motivation to harm might be
because the asylum-seeker actually possesses a protected belief or characteristic or because the persecutor wrongly believes that the asylum-seeker possesses a protected belief

112

Id. at 446.
8 CFR §208.13(b)(2)(iii)(A).
114
Matter of A–K–, 24 I&N Dec. 275, 277–78 (BIA 2007) (the applicant was not eligible for withholding of removal, based on a fear that his daughters would be subjected to FGM, as he did not establish a
pattern of persecution tied to him personally); see also Matter of A–E–M–, 21 I&N Dec. 1157 (BIA
1998).
115
Matter of Villalta, 20 I&N Dec. 142 (BIA 1990); Kaiser v. Ashcroft, 390 F.3d 653, 658 (9th Cir.
2004); Arteaga v. INS, 836 F.2d 1227 (9th Cir. 1988); Sotelo-Aquije v. Slattery, 17 F.3d 33 (2d Cir.
1994); Cordero-Trejo v. INS, 40 F.3d 482 (1st Cir. 1994).
116
Castillo v. INS, 951 F.2d 1117 (9th Cir. 1991); Lie v. Ashcroft, 396 F.3d 530 (3d Cir. 2005) (upholding BIA’s determination that applicant did not establish a subjective fear of future persecution when she
had remained in Indonesia for two years after the robbery that formed the basis of her claim to asylum).
117
8 CFR §208.8(b); see also Rodriguez v. INS, 841 F.2d 865 (9th Cir. 1987); Damaize-Job v. INS, 787
F.2d 1332 (9th Cir. 1986) (returning to country of feared persecution because of a desire to help family
who had been arrested was not inconsistent with a well-founded fear).
118
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, para. 38, HCR/1P/4/enG/Rev.
(2011), available at www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-criteriadetermining-refugee-status-under-1951-convention.html (last visited June 7, 2016).
119
8 CFR §208.13(b)(3)(i).
120
INA §101(a)(42); Elias-Zacarias, 502 U.S. 478 (1992).
121
See Grover Joseph Rees III, INS Office of General Counsel, “Legal Opinion: Continued Viability of
the Doctrine of Imputed Political Opinion,” Memorandum to Jan Ting, Acting Director, Office of International Affairs (Washington, D.C.: 19 Jan. 1993), 12 pp.
113
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or characteristic. This protected belief or characteristic must be “at least one central reason for the harm,” but does not have to be the central reason, which is an often-confused
distinction in practice.122 The BIA has held that the asylum-seeker must establish that the
protected ground played more than a “minor,” “tangential,” or “superficial” role and that
a tangential motivation is one that is only “superficially relevant.”123 However, the asylum-seeker does not have “the unreasonable burden of establishing the [persecutor’s] exact motivation.”124 Instead, the asylum-seeker must establish facts upon which a reasonable person would believe that the danger arises on account of one of the five protected
grounds.125 These facts regarding the persecutor’s motive may be established by direct or
circumstantial evidence.126
Tip: Do not expect the potential asylum client to explain the persecutor’s exact motivation. Most often, potential clients will only be able to discuss the facts and it is your job
to play detective and make reasonable inferences. Those inferences should be based on
the facts provided by the potential client, country conditions, an expert’s explanation of
the societal context, proximity in time between the harm and the appearance of an actual
or imputed protected ground, and the persecutor’s own words or targeting of others similarly situated to the potential client. The fact that a potential asylum client may be unable
to identify one of the five protected grounds as a central motivation does not mean that
the individual does not have an asylum claim due to a lack of nexus. This reality is why
asylum officers and judges alike have a duty to elicit all information relevant to the legal
determination in pro se cases.127
The persecutor may have mixed motivations in harming the asylum-seeker, some of
which may be unrelated to any protected ground.128 “The conclusion that a cause of persecution is economic does not necessarily imply that there cannot exist other causes of
persecution.”129 For example, gangs in El Salvador increasingly take on a government
role and extort money to fund their operations, but they often do so for politically motivated reasons to test the loyalty and cooperation of the person and weed out or punish
opposition to their power.130 As long as the persecutor was motivated, at least in part, by
122

INA §208(b)(1)(B)(i); see also Parussimova v. Mukasey, 555 F.3d 734, 741 (9th Cir. 2009) (holding
that the “at-least-one-central-reason” requirement does not mean that the motivation relating to the protected ground be dominant or primary).
123
Matter of J–B–N– & S–M–, 24 I&N Dec. 208, 211 (BIA 2007).
124
Matter of Fuentes, 19 I&N Dec. 658, 662 (BIA 1988).
125
Id.
126
INS v. Elias-Zacarias, 502 U.S. 478 (1992).
127
Jacinto v. INS, 208 F.3d 725, 733–34 (9th Cir. 2000) (“Applicants for asylum often appear without
counsel and may not possess the legal knowledge to fully appreciate which facts are relevant,” and IJs
“are obligated to fully develop the record in [such] circumstances …”); see also Matter of S–M–J–, 21
I&N Dec. 722 (BIA 1997).
128
Matter of Fuentes, 19 I&N Dec. 658, 662 (BIA 1988).
129
Osorio v. INS, 18 F.3d 1017, 1028 (2d Cir. 1994).
130
Cf. Oliva v. Lynch, No. 14-1780, slip op. (4th Cir. Nov. 25, 2015); Hernandez-Avalos v. Lynch, 784
F.3d 944 (4th Cir. 2015); Navas v. INS, 217 F.3d 646, 658 (9th Cir. 2000) (holding that if persecution is
Continued
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a protected characteristic, this is what matters.131 Note that in a supplemental brief to the
BIA on a case presenting “issues of significance,”132 DHS ICE Office of the Principal
Legal Advisor Immigration Law and Practice Division recently recognized that a persecutor can have mixed motives and that such mixed motives can still give rise to “at least
one central reason” standard in a case that alleged a family-based particular social
group.133
Furthermore, the persecutor’s motives may have changed over time so where the persecutor may not have been initially motivated by the asylum-seeker’s possession of a protected belief or characteristic, this motivation could have developed over time. 134 This
acknowledgment of the evolution of a persecutor’s motives highlights the importance of
practitioners understanding the entire relationship between the asylum-seeker and the
persecutor as well as the full timeline of the harm.
The harm also does not have to be regarded as harm by the persecutor. The persecutor may believe that he or she was helping the asylum-seeker by attempting to change the
protected characteristic.135 Therefore, the asylum-seeker does not have to prove a punitive
or malignant intent.
As such, when proving motivation, practitioners need only ask if the persecutor has
committed an intentional action, or intends to commit an intentional action, because of a
protected actual or imputed characteristic of the asylum-seeker.
Tip: Immigration practitioner and asylum expert Dree K. Collopy, author of AILA’s
Asylum Primer, suggests approaching “nexus” by first identifying the protected characteristic(s) that has led or would lead to persecution, followed by demonstrating the actual
or imputed embodiment of the protected characteristic(s) by the applicant, and lastly by
establishing a connection, via direct or circumstantial evidence, between the protected
characteristic(s) and the persecution suffered or feared.

by the government and there is no legitimate prosecutorial purpose for the harm inflicted, there is a
presumption that the government’s motive is political).
131
Matter of Fuentes, 19 I&N Dec. 658, 662 (BIA 1988).
132
The BIA “occasionally invites interested members of the public to file amicus curiae briefs addressing issues of significance.” See www.justice.gov/eoir/amicus-briefs (last visited June 7, 2016).
133
DHS Supplemental Brief, In Re Alba, A200-553-090, available at https://cliniclegal.org/sites/
default/files/probono/Department-of-Homeland-Security-Supplemental-Brief.pdf (last visited Aug. 2,
2016).
134
Tarubac v. INS, 182 F.3d 1114 (9th Cir. 1999).
135
Dea Carpenter, USCIS Deputy Chief Counsel, Guidance on Demiraj v. Holder, 631 F.3d 194 (5th
Cir. 2011), Memorandum to Ted Kim, Acting Director, Asylum Division (Washington, DC: February
23, 2012); see also Matter of Kasinga, 21 I&N Dec. 357 (BIA 1996) (noting the FGM in the respondent’s tribe was seen as benign); Pitcherskaia v. INS, 118 F.3d 641 (9th Cir. 1997) (undergoing detention, harassment, beatings, and forced detained, harassed, beaten, and forced psychiatric treatment because of her sexual orientation).
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Race as a Protected Ground
Race is a broad term that includes all kinds of ethnic groups and can also include nationality depending on the particular country.136 The relevant inquiry is how the country
of origin or segments of the population delineate racial groupings, and where the applicant fits into that delineation. Mere membership in a racial group generally will not provide a basis for asylum, unless there is a pattern or practice of persecution against members of that racial group.137
The U.S. Court of Appeals for the Ninth Circuit has held that a Guatemalan Mayan
petitioner suffered persecution on account of this Mayan ethnicity. The court recognized
the “Guatemalan government’s across-the-board persecution of Mayans” and noted that
“the record in this very case indicates that large numbers of ethnic Mayans who fled Guatemala to Mexico during the civil war continue to suffer from a variety of mental illnesses stemming from ‘traumatic events’ that occurred during the war, including ‘lack of
food,’ ‘lack of housing,’ and ‘lack of refuge or housing.’”138
Note that race or ethnicity may form the basis for constructing other protected
grounds depending on the country, and practitioners should offer all bases.139 For example, a Quiche applicant from Guatemala may be perceived by the persecutor as possessing a racial characteristic, an ethnic characteristic (nationality), an immutable characteristic shared with other members of a distinct group (particular social group), a religious
characteristic (some communities still practice indigenous religions), or a political characteristic (indigenous communities were often linked with guerrilla organizations).140
Nationality as a Protected Ground
The term “nationality” is defined in this context more broadly than it is in the first part
of the refugee definition (that defines a refugee as someone outside his or her country of
“nationality,” i.e., citizenship). Nationality as a protected ground is a broad concept that
includes ethnic groups, linguistic groups, and groups defined by common cultures. 141 Ex136

UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, para. 68, HCR/1P/4/enG/Rev.
(2011), available at www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-criteriadetermining-refugee-status-under-1951-convention.html (last visited June 7, 2016).
137
Matter of H–, 21 I&N Dec. 337 (BIA 1996).
138
Mendoza-Pablo v. Holder, 667 F.3d 1308 (9th Cir. 2012). This case is also significant because the
petitioner suffered the harm in utero and as an infant as his mother was persecuted in a manner that
materially impeded her ability to provide for his basic needs, his family suffered severe persecution,
and he, as a newborn, suffered serious deprivations directly attributable to those facts and to the material ongoing threat of continued persecution of Mayans. The court recognized that “the quantum of harm
suffered by a child ‘may be relatively less than that of an adult and still qualify as persecution.’”
139
See Duarte de Guinac v. INS, 179 F.3d 1156 (9th Cir. 1999).
140
Id.
141
UNHCR Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, para. 75, HCR/1P/4/enG/Rev.
(2011), available at www.unhcr.org/publications/legal/3d58e13b4/handbook-procedures-criteriadetermining-refugee-status-under-1951-convention.html (last visited June 7, 2016).
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amples of nationality include those of the Jewish faith in the former Soviet Union; Armenians in Azerbaijan; Muslims, Croats, and Serbs in the former Yugoslavia; Tibetans in
the People’s Republic of China; and the Roma in Bulgaria. Minorities and majorities with
strong demarcations in a society may bring claims on account of nationality. Usually,
those in the minority group(s) will make the claim, but sometimes individuals belonging
to a national majority have reason to fear persecution by a dominant minority. For example, the majority Hutu tribal group in Rwanda may fear the Tutsi minority group that controls the government. Therefore, both Hutus and Tutsis may have valid claims for asylum, according to USCIS.
Religion as a Protected Ground
The right to freedom of religion includes the right to have or adopt a religion of one’s
choice; the freedom, either individually or in a community with others and in public or
private, to manifest a religious belief in worship observance, practice, and teaching; and
the right not to be subjected to coercion that would impair freedom to have or adopt a
religion or belief of one’s choice.142 Persecution suffered or feared on account of a nontraditional belief system may be considered persecution “on account of religion” and this
ground is not limited to familiar religious beliefs and practices and may include refusal to
practice any religion.143 According to UNHCR, persecution on account of religion takes
various forms, some of which may include:
1. Prohibition of membership in a religious community
2. Prohibition of worship in private or in public
3. Prohibition of religious instruction
4. Serious measures of discrimination imposed on persons because they practice
their religion or belong to a religious community.144
Persecution on account of religion can also take the form of a prohibition on conversion as is sometimes seen in Islamic countries where conversion from Islam to another
religion is considered apostasy punishable by death.145 Another form is forced compliance with or receiving a punishment for violating laws of a religious nature or that affect
religious practice.146 Laws of neutral intent may negatively affect religious beliefs or may
be unequally enforced in a manner that appears neutral but may be evidence of persecuto-
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UNHCR, Guidelines on International Protection: Religion-Based Claims under Article 1A(2) of the
1951 Convention and/or 1967 Protocol relating to the Status of Refugees, section II HCR/GIP/04/06
(April 28 2004) Section II, available at www.unhcr.org/40d8427a4.pdf (last visited June 7, 2016).
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UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951
Convention and the 1967 Protocol Relating to the Status of Refugees, para. 72, HCR/1P/4/enG/Rev.
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See, e.g., Bastanipour v. INS, 980 F.2d 1129 (7th Cir. 1992) (finding prosecution under law against
apostasy to be “on account of” religion).
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Fatin v. INS, 12 F.3d 1233 (3d Cir. 1993).
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ry intent.147 The BIA has found that where a daughter’s religious opinions were different
from her father’s concerning her proper role as a woman in society, and the father attempted to impose his religious opinion on her through physical force, the serious harm
that the daughter suffered was “persecution on account of religion.”148
Tip: Recognizing that religious freedoms are not always respected across the world,
the 1998 Congress passed the International Religious Freedom Act (IRFA) establishing
an Annual Report on International Religious Freedom by the Department of State so as to
monitor this issue.149 These annual reports of critiques on religious freedom abuses serve
as a resource for cases involving claims of persecution on the grounds of religion. Do not
overlook these reports.
For BIA and U.S. courts of appeals asylum case law on religion as a protected ground,
the American Immigration Lawyers Association (AILA) Asylum and Refugee Committee keeps a list of cases since 2008 to the present, which can be accessed via AILA’s
website.150
Political Opinion as a Protected Ground
The meaning of “political opinion” in the refugee definition “should be understood in
the broad sense, to incorporate … any opinion on any matter in which the machinery of
state, government and police may be engaged.”151 Political opinion has been described as
“prototypically” exhibited by “evidence of verbal or openly expressive behavior by the
applicant in furtherance of a particular cause,” recognizing that “less overtly symbolic
acts may also reflect a political opinion” but that “whatever behavior an applicant seeks
to advance as political, it must be motivated by an ideal or conviction of sorts before it
will constitute grounds for asylum.”152 Persecution on account of political opinion means
persecution on account of the particular asylum-seeker’s political opinion, or one attributed to him or her, not the persecutor’s opinion.153 This means that the practitioner
should focus on the asylum-seeker’s political opinion and why it led the persecutor to
target him or her. The persecutor must have been aware or likely to become aware of the
asylum-seeker’s political opinions or activities.154
A deliberate choice not to side with any political faction may also demonstrate political opinion.155 During periods of conflict, a persecutor may believe that no one can be
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neutral so the persecutor imputes an opposing political opinion to anyone who remains
neutral. The U.S. Court of Appeals for the Ninth Circuit follows the doctrine of “hazardous neutrality” and has long held that fear of retaliation because of a reluctance to be recruited by, for example, guerrillas would give rise to an asylum claim on one of two theories:
1. The reluctance to be conscripted would give rise to an inference that the asylumseeker was politically neutral, an expression of political opinion for which the
persecutors would punish him or her; or
2. In the guerilla’s eyes, “either you are with us or against us” and the guerrillas
would therefore impute to the asylum-seeker an opinion of hostility deriving
from neutrality to the guerrillas for which they would punish him or her.
Tip: The U.S. Supreme Court has ruled, however, that such a set of facts does not necessarily make out a claim.156 It is critical for practitioners to discuss and show that the
asylum-seeker expressed neutrality, how the persecutor viewed the neutrality, and whether the persecutor targeted the asylum-seeker because of his or her neutrality or perceived
opposition.
The theory of imputed political opinion views the situation from the perspective of
the persecutor.157 Essentially, the doctrine asserts that, irrespective of the political opinions actually maintained by the asylum-seeker, if the persecutor views the victim as possessing a political opinion, then he or she will be deemed to possess a political opinion as
a matter of law.158 The U.S. Court of Appeals for the Ninth Circuit discussed imputed
political opinion in Desir v. Ilchert.159 The respondent had been threatened by the Ton
Ton Macoutes because he refused to succumb to extortion demands.160 The Ton Ton Macoutes treated the applicant’s refusal as an act of political insubordination.161 The Ninth
Circuit held, “We must view Desir as possessing a political opinion because his persecu-

political opinion); Arriaga-Barrientos v. INS, 937 F.2d 411 (9th Cir. 1991) (same); Lopez –Zeron v.
INS, 8 F.3d 636 (8th Cir. 1993).
156
Elias-Zacarias, 502 U.S. 478 (1992); see also Rivera-Moreno v. INS, 213 F.3d 481, 483 (9th Cir.
2000).
157
Gao v. Gonzales, 424 F.3d 122 (2d Cir. 2005) (viewing those who practice Falun Gong to hold an
anti-government political opinion, according to the Chinese government).
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See, e.g., Nabkibuka v. Gonzales, 421 F.3d 473 (7th Cir. 2005); see also Tolasa v. Ashcroft, 384 F.3d
906 (7th Cir. 2004).
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Desir v. Ilchert, 840 F.2d 723 (9th Cir. 1988), but cf. Dorisme v. U.S. Att’y Gen., 203 Fed. Appx.
945 (11th Cir. 2006), (holding that under Sanchez v. U.S. Att’y Gen., 392 F.3d 434, 437–38 (11th Cir.
2004), noncooperation or participation was not a sufficient basis from which to establish a political
opinion or imputed political opinion for which the applicant could claim persecution, citing INS v. Elias-Zacarias, 502 U.S. 478 (1992) for support).
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Id.
161
Id.

CHAPTER 9: ASYLUM, WITHHOLDING OF REMOVAL, AND PROTECTION UNDER THE CAT

341

tors, the Ton Ton Macoutes, both attributed subversive views to Desir and treated him as
a subversive.”162
Political opinion can support an asylum claim even where the persecutor has mixed
motivations. The U.S. Court of Appeals for the Seventh Circuit recently decided Mustafa
v. Holder, and remanded the case because the evidence showed that the respondent “had
assisted in the takedown of a high-ranking member of the PML-N immediately after the
1990 shift in power in Pakistan,” and it was therefore unreasonable for the IJ and BIA to
conclude that the persecutor was motivated only by a personal dispute and desire for revenge.163 This argument is distinct from one in which an asylum-seeker asserts persecution on account of his opposition to government corruption or an imputed anti-corruption
political opinion.164
Opposition to state corruption may be motivated by an asylum-seeker’s political convictions, or may cause a persecutor to impute such convictions to the applicant. However,
showing retaliation for opposing governmental corruption is not by itself sufficient to
establish a nexus to a political opinion and practitioners must consider the persecutor’s
mixed motives for the harm without discounting personal vendettas. Although personal
motivation for revenge may have existed following the whistleblowing, as long as the
state actor is also motivated by the applicant’s efforts to “expose” corruption, the personal motivation does not preclude a finding of asylum. 165 This is in line with the recognized
mixed motives of the persecutor previously discussed.
The BIA has offered three factors when analyzing nexus in actual or imputed anticorruption belief and whistleblowing cases: (1) whether and to what extent the individual
engaged in activities that could be perceived as expressions of anti-corruption beliefs; (2)
any direct or circumstantial evidence that the persecutor was motivated by the individual’s actual or perceived anti-corruption beliefs; and (3) any evidence regarding the pervasiveness of corruption within the governing regime.166
A year after the BIA’s enunciation of these three factors, U.S. Court of Appeals for
the Second Circuit decided Ruqiang Yu v. Holder and considered whether the harm the
respondent suffered at the hands of the police following his activities to expose corruption in China constituted persecution on account of political opinion and imputed political
opinion.167 The respondent had complained about workers not receiving their pay because
of governmental corruption and the Chinese government, by arresting and jailing the respondent for 14 days, viewed his complaint as a political challenge.168 The court remand162
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ed the case to the BIA, holding that that the respondent presented credible testimony that
the police forced him to admit that he purposefully organized workers, charged him with
undermining the social order, and detained him until he promised to refrain from lodging
any future complaints, and the IJ and the BIA should have considered the imputed political opinion claim.169 Note that the court did not apply the BIA’s three whistleblower factors, likely because the petition for certiorari preceded the BIA’s holding.
Tip: In Central American female cases, ask the client about her views on women’s
rights and roles, including sexual obedience, as well as contraception use, and access.
Any disobedience on these norms in the country at issue could be linked to the persecution.170
For BIA and U.S. courts of appeals’ asylum case law on political opinion as a protected ground, the AILA Asylum and Refugee Committee keeps a list of cases since 2008 to
the present, which can be accessed via AILA’s website.171
Particular Social Group as a Protected Ground
Membership in a particular social group constitutes one of the most vital and flexible
albeit complicated asylum protected grounds. Neither the INA nor the regulations defines
a particular social group or explains what a particular social group requires. Instead, the
BIA has defined and re-defined particular social group over the years. In 1985, the BIA
decided Matter of Acosta,172 in which it set forth its formulation of the particular social
group rubric. Under Acosta, a particular social group either is based on an immutable
characteristic (something the asylum-seeker cannot change) or one that is so fundamental
to the asylum-seeker’s identity or conscience that he or she ought not to be required to
change it. The BIA explained that the shared characteristic “might be innate, like sex,
color, or kinship ties, or it might be a shared past experience such as former military
leadership or land ownership.”173 Under this reasoning, the BIA upheld clan membership,174 uncircumcised women,175 and sexual orientation or sexual identity176 as particular
social groups. For many years, the U.S. courts of appeals upheld this approach.177
169
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See Fatin v. INS, 12 F.3d 1233, 1242 (3d Cir. 1993) (“we have little doubt that feminism qualifies as
a political opinion”).
171
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Id. at 233.
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In 2006, in its decision, Matter of C–A–, the BIA added another element to the particular social group standard: social visibility.178 This case involved a group of noncriminal drug informants who were working against the Cali cartel in Colombia. The BIA held
that because the group was not highly visible and recognizable by others, it did not have
the requisite social visibility to be a particular social group. Nor would members of society in general recognize a social group based on informants who act out of a sense of civic
duty rather than for compensation.
Then, in 2008, the BIA decided Matter of S–E–G–,179 and Matter of E–A–G–,180 cases involving Central American youth who refused gang recruitment. The BIA held that to
establish a cognizable particular social group, in addition to having immutable characteristics and being socially visible, the group must be particularly defined. Particularity
means that a group is defined in a manner sufficiently distinct that the group would be
recognized, in the society in question, as a discrete class of persons.181 To meet the particularity requirement, a group must not be “too amorphous … to create a benchmark for
determining group membership.”182 The BIA did not define “social visibility” beyond
stating that a particular social group’s shared characteristic “should generally be recognizable by others in the community.”183 Overall, these decisions have been widely criticized as lacking analysis and confusing a particular social group’s viability with nexus,
which led to a circuit court split.
While several U.S. courts of appeals accepted the BIA’s social visibility and particularity criteria outlined in Matter of S–E–G–,184 and Matter of E–A–G–,185 the U.S. Courts
of Appeals for the Third and Seventh Circuits rejected social visibility as an unreasonable
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interpretation.186 The Third Circuit rejected the particularity requirement as simply a different articulation of social visibility, while the Seventh Circuit declined to apply particularity choosing instead to follow Matter of Acosta.187 The U.S. Court of Appeals for the
Ninth Circuit did not reach the ultimate question of whether the criteria are themselves
valid, but held that the BIA failed to evaluate its own standards properly in a case involving an asylum applicant who had testified in a criminal trial against members of a gang
who killed her father in El Salvador.188
After years of grappling with a circuit court split on this important issue, the BIA issued Matter of M–E–V–G–189 and Matter of W–G–R–190 in 2014 in an attempt to clarify
its “social visibility” and “particularity” requirements. The BIA explained that the “social
visibility” element required to establish a cognizable “particular social group” does not
mean literal or “ocular” visibility and renamed that element as “social distinction.” The
“social distinction” refers to whether a group is perceived and recognized as a distinct
entity in society.191 Lastly, the BIA confirmed that the social distinction should be based
from the viewpoint of the society, not the persecutor’s perception (though a persecutor’s
perception may still be relevant). Regarding “particularity,” the BIA reiterated that a
group must be discrete and have definable boundaries while not being amorphous, overbroad, diffuse, or subjective.192
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Finally, the BIA stated that social distinction and particularly must be analyzed in the
“context of the country of concern and persecution feared.”193
Pursuant to these two cases, to prove a cognizable particular social group, an asylumseeker must now establish that the particular social group is:
1. composed of members who share a common immutable characteristic,
2. defined with particularity, and
3. socially distinct within the society in question.
Time will tell how the U.S. courts of appeals will react to the BIA’s interpretations in
Matter of M–E–V–G–194 and Matter of W–G–R–.195 For example, none of the other four
protected grounds requires the discrete boundaries that the BIA now requires for particular social group constructions and which places considerable limitations on asylumseekers who otherwise merit protection. Practitioners should pay close attention to asylum rulings from the Third, Seventh, and Ninth Circuits as these previously determined
that the BIA’s interpretation did not merit deference.
For now, to prove that the harm the asylum-seeker experienced or feared is on account of membership in a particular social group, practitioners should establish the following:
1. First, identification of a group that constitutes a particular social group composed
of members who share a common immutable characteristic, defined with particularity, and socially distinct within the society in question.
2. Second, determination of whether the applicant is a member, or perceived to be a
member, of that group.
3. Third, determination of whether the persecutor or feared persecutor is motivated
to harm the applicant on account of his or her membership (or perceived membership) in the particular social group.
Tip: For BIA and U.S. courts of appeals asylum case law on particular social groups
as a protected ground, refer to the AILA Asylum and Refugee Committee list of cases
from 2008 to the present, which can be accessed via AILA’s website.196 For guidance on
particular social group claims, in particular for women, children and lesbian, gay, bisexual, transgender, and queer/questioning (LGBTQ) people and Central American claims
more generally, contact the Center for Gender and Refugee Studies (CGRS) at the Uni-
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versity of California, Hastings College of Law. For assistance with LGBTQ particular
social group claims, contact Immigration Equality.
The evolution of domestic violence-based particular social group claims highlights
the flexibility and room for development in the particular social group jurisprudence. In
1999, the BIA denied Matter of R–A–, the case of a Guatemalan woman who endured
years of domestic violence and whom the police did not protect.197 Following this denial,
Attorney General Janet Reno vacated the Matter of R–A– decision and proposed regulations on gender-based claims were issued for comment. Eventually, DHS filed a brief
conceding the viability of this social group,198 and Attorney General John Ashcroft remanded Matter of R–A– to the BIA. During this Matter of R–A– activity, the BIA was
reviewing Matter of L–R–,199 the case of a Mexican woman who also underwent terrible
domestic violence. Unlike in Matter of R–A–, DHS did not concede the particular social
group, but rather proposed two alternative constructs of “Mexican women in domestic
relationships who are unable to leave” and “Mexican women who are viewed as property
by virtue of their position within a domestic relationship.” Both Matter of R–A– and Matter of L–R– were granted by the IJ following remand yet there was still no precedential
decision from the BIA or final regulations. Finally, on August 26, 2014, after 15 years of
advocacy led by CGRS, the BIA issued Matter of A–R–C–G– recognizing “married
women in Guatemala who are unable to leave their relationship” as a particular social
group. That case involved a Guatemalan who also suffered horrific domestic violence by
her spouse who the government allowed to act with impunity.200
Tip: Note that Matter of A–R–C–G– is the BIA’s only published decision recognizing
what constitutes a particular social group under the new Matter of M–E–V–G– standard,
so consider using it as a guide for the required evidentiary standard in all particular social
group claims, not just domestic violence-based claims.
Tip: Consider formulating the particular social group using this CGRS proposed formula: gender + nationality + relationship status + other immutable characteristics and do
not include the persecution suffered in the particular social group definition as this is a
circular logic (for example, “[Country’s] women in domestic relationships who are unable to leave”).
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Matter of A–R–C–G–, 26 I&N Dec. 388 (BIA 2014)
Immutable
Characteristic

“Gender is an immutable characteristic” and “Marital status can be an immutable characteristic where the individual is unable to leave the relationship.”
Id. at 392.
“A range of factors could be relevant, including whether dissolution of a marriage could be contrary to religious or other deeply held moral beliefs or if
dissolution is possible when viewed in light of religious, cultural, or legal constraints. In evaluating such a claim, adjudicators must consider a respondent’s own experiences, as well as more objective evidence, such as background country information.” Id. at 393.

Particularity

“The terms used to describe the group—“married,” “women,” and “unable to
leave the relationship”—have commonly accepted definitions within Guatemalan society based on the facts in this case, including the respondent’s experience with the police.” Id.
“In some circumstances, the terms can combine to create a group with discrete and definable boundaries.” Id.

Social
Distinction

“When evaluating the issue of social distinction, we look to the evidence to
determine whether a society, such as Guatemalan society in this case, makes
meaningful distinctions based on the common immutable characteristics of
being a married woman in a domestic relationship that she cannot leave.
Such evidence would include whether the society in question recognizes the
need to offer protection to victims of domestic violence, including whether the
country has criminal laws designed to protect domestic abuse victims, whether those laws are effectively enforced, and other sociopolitical factors.” Id. at
394.

Since this seminal case, the BIA has clarified that this particular social group does
not require a legal marriage between the persecuting abuser and the asylum-seeker victim
(albeit in unpublished opinions).201 This glimpse at the evolution of domestic violence-

See In re H–R–M–, AXXX XXX 381 (BIA March 14, 2016) (holding that “women who cannot
leave a relationship” is a cognizable particular social group regardless of whether the applicant is married to her abuser), available at www.scribd.com/document/311736830/H-R-M-AXXX-XXX-381-BIAMarch-14-2016 (last visited July 22, 2016); In re D–M–R– (BIA June 9, 2015) (holding that “El Salvadoran women in domestic relationships who are unable to leave” is a cognizable particular social
group and stating that its decision in Matter of A–R–C–G–, 26 I&N Dec. 388 (BIA 2014) “does not
necessarily require that an applicant seeking asylum or withholding of removal based on domestic violence have been married to his or her abuser.”), available at www.scribd.com/document/271354416/DM-R-BIA-June-9-2015 (last visited July 22, 2016); In re E–M– (BIA Feb. 18, 2015) (remanding for
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based claims reminds practitioners that persistent presentation of particular social groups
with creativity, cogency, and zeal while building a complete record for BIA review can
best advance particular social group jurisprudence.
Unable or Unwilling to Control
The last element an asylum-seeker must prove to establish refugee status is that the
government or group or individual the government is unable or unwilling to control is the
persecutor.202 In other words, the harm suffered or feared also must have “some connection to governmental action or inaction.”203
If the persecutor is the government or a government actor, such as the police, the asylum-seeker need not prove that he or she sought protection from a government entity. If
the persecutor is a nongovernmental actor, such as a family member,204 the asylum-seeker
must show that the government was unable or unwilling to control the persecutor, or that
the government has not taken reasonable steps to provide meaningful protection to the
applicant.205 In cases where the government is not the persecutor, this means showing that
the government could not prevent the harm inflicted by nongovernmental or private parties or could not control their actions.206
Where the government has attempted to control the actions of the persecutor but has
been ineffective, practitioners should prove that the government is unable to control the
persecutor.207 For example, a government in the midst of a civil war will be unable to exercise its authority over portions of the country and therefore will be unable to control the

further consideration of the respondent’s asylum application based upon domestic violence inflicted by
her longtime domestic partner while stating that “the absence of a legal marriage is not ipso facto a
distinguishing factor that precludes otherwise analogous claims under the particular social group rationale set forth in Matter of A–R–C–G–.”), available at www.scribd.com/document/271353122/E-MBIA-Feb-18-2015 (last visited July 22, 2016).
202
INA §208(b)(1). See INS v. Elias-Zacarias, 502 U.S. 478, 481–83 (1992).
203
See, e.g., Orelien v. Gonzales, 467 F.3d 67, 72 (1st Cir. 2006) (“Persecution always implies some
connection to governmental action or inaction”).
204
See Faruk v. Ashcroft, 378 F.3d 940, 943 (9th Cir. 2004) (finding IJ erred in discounting persecution
suffered by applicants at the hands of their family members when the applicants had established that the
government was unable or unwilling to control their persecutors).
205
Aliyev v. Mukasey, 549 F.3d 111, 118–19 (2d Cir. 2008); Nabulwala v. Gonzales, 481 F.3d 1115,
1118 (8th Cir. 2007) (finding error where an IJ concluded that to qualify for asylum the applicant had to
demonstrate government persecution).
206
See, e.g., Kibinda v. U.S. Att’y Gen., 477 F.3d 113, 119 (3d Cir. 2007) (“forces the government is
unable or unwilling to control”); Sangha v. INA, 103 F.3d 1482, 1487 (9th Cir. 1997) (“persons or organizations which the government is unable or unwilling to control”).
207
Romero Rodriguez v. U.S. Att’y Gen., 131 F. App’x. 203 (11th Cir. 2005) (upholding the IJ’s finding
that the “Honduran government was attempting to control the lawlessness that exists in that country.”);
Lleshanaku v. Ashcroft. 100 F. App’x. 546, 549 (7th Cir. 2004) (upholding IJ denial because gang
members in Albania is “criminal racketeering [of a type] that almost all governments have trouble controlling, as opposed to the type of government conduct on which most grants of asylum are based.”).
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persecutor in areas of the country where its influence does not extend.208 The U.S. courts
of appeals have interpreted the “unable” standard in various ways with the U.S. Court of
Appeals for the Eighth Circuit interpreting inability as a high standard requiring helplessness in protecting the asylum-seeker.209 However, regardless of how the U.S. courts of
appeals discuss the “unable” standard, the “unable” standard that is consistent with the
U.S. Supreme Court holding in Cardona-Fonseca is whether the government reduces the
fear to below the well-founded fear threshold.210 In reality, the closer to showing that the
government is helpless against the perpetrator, the stronger the claim will be.211 For example, the U.S. Court of Appeals for the Fourth Circuit in Hernandez-Avalos v. Lynch
held that the respondent presented unrefuted evidence of police ineffectiveness and corruption that compelled concluding that she met her burden of showing that the Salvadoran government was unwilling and unable to protect her against the gang’s threats.212
The UNHCR Handbook describes the “unwilling” standard as the government sharing or not opposing the persecutor’s opinion about the applicant’s protected characteristic, or the government being unwilling to intervene in what it perceived to be private disputes within a family or between tribes.213 If the asylum-seeker reported the persecution
to the government in an attempt to seek its protection, the government ignoring the report
or refusing to act by investigating the report, for example, will be strong proof of unwillingness. However, reporting to the government is not required, nor should IJs draw any
negative inferences against asylum-seekers who do not report the harm. In such instances,
the asylum-seeker may not have reported the harm because evidence of similarly situated
persons shows that reporting would have been futile or placed him or her in danger.214
For example, country conditions reports for El Salvador, Guatemala, and Honduras, including the U.S. Department of State Human Rights Reports, show high rates of impunity
for rape cases and high levels of government corruption that dissuade reporting in gang
persecution cases.
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Tip: Remember that the “unable or unwilling” test is a disjunctive one and does not
require the asylum-seeker prove both the government’s inability and unwillingness. Even
if evidence suggests that the government is “willing” to control a persecutor, the government may lack the “ability” to control the persecutor, and vice versa, which suffices to
prove this test.
Humanitarian Asylum
The regulations and case law provide IJs the authority to grant asylum as an exercise
of discretion to a refugee who has been persecuted in the past on account of one of the
protected grounds and who the government was unable or unwilling to control, but who
does not have a well-founded fear of persecution following a successful DHS rebuttal.215
The IJ may exercise this discretion if the asylum-seeker has demonstrated compelling
reasons for being unwilling or unable to return to his or her country arising out of the severity of the past persecution,216 or has established that there is a reasonable possibility
that he or she may suffer “other serious harm” upon being removed to his or her country.217
The severity of the past harm may be evaluated by considering:
 the duration of persecution;
 intensity of persecution;
 age at the time of persecution;
 persecution of family members;
 conditions under which persecution inflicted;
 whether it would be unduly frightening or painful for the applicant to return to the
country of persecution; and
 whether there are continuing health or psychological problems or other negative
repercussions stemming from the harm inflicted.218
Remember to apply the child standard for persecution, as harm that would not be sufficiently severe for an adult could amount to persecution for a child. The severe harm
must have been suffered on account of a protected characteristic.219 The BIA held that
“humanitarian asylum” was merited for a Chinese asylum-seeker who no longer had family in China and had a long history of persecution suffered during the Cultural Revolution
marked by a house arrest of six months, deprivation of a formal education and abuse by
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teachers and classmates later once he was allowed to return to school.220 The BIA also
extended humanitarian asylum to an Afghani given a 13-month detention during which
he endured sleep deprivation, beatings, electric shocks, inadequate diet and medical care,
integration with the criminal population, and not knowing the fate of his father who was
also detained. The BIA considered this treatment in addition to separation from his family
and the on-going civil strife in Afghanistan at the time of decision.221
The BIA also has held that discretion should be exercised to grant asylum to a mother
and daughter who were involuntarily subjected to FGM.222 Of note for the BIA, in addition to the procedure itself, was the daughter’s subjection to FGM at an early age without
anesthesia, the mother’s near death experience from an infection developed after the procedure, both enduring vaginal re-opening, both continuing to experience medical problems related to the procedure, and the mother being beaten because she opposed having
her daughters circumcised.223
Tip: For humanitarian asylum, the harm does not have to reach the severity of harm
seen in Matter of Chen. However, you should analogize to the facts of Matter of Chen
and argue that the aggregate harm rises to the level of the required severity for an exercise of discretion to grant asylum.
In 2001, the humanitarian asylum regulation was expanded to include asylum-seekers
who would face “other serious harm” if returned to that country.224 This expansion came
about because the existing “severity of the past persecution” standard was seen as too
restrictive.225 Therefore, if the asylum-seeker did not suffer from past persecution severe
enough to provide a basis for humanitarian asylum under 8 CFR §1208.13(b)(1)(iii)(A),
then an IJ may consider whether the asylum-seeker merits humanitarian asylum based on
“other serious harm” he or she may face in the country of removal.226
The BIA has explained that unlike severe past persecution, the analysis of “other serious harm” does not have to rise to the level of atrocity and is instead a forward-looking
inquiry, which requires the asylum-seeker to show that the current conditions in his or her
country of removal are bad enough that he or she might suffer new “physical or psychological harm” if removed.227 The BIA explained that the IJ should consider conditions as
they related to civil strife, extreme economic deprivation beyond economic disadvantage,
and situations where the applicant could experience severe mental or emotional harm or
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physical injury.228 These conditions reflect “major problems that large segments of the
population face or conditions that might not significantly harm others but that could severely affect the applicant.229 The “other serious harm” analysis must consider “the totality of the circumstances in a given situation” and should be determined on a case-by-case
basis.230 Importantly, the BIA noted that there is no requirement of a nexus between the
future “other serious harm” and one of the five protected grounds. Therefore, the potential future harm should be equal to the severity of persecution but “it may be wholly unrelated to the past harm.”231
Exercise of Discretion
Practitioners must remember that asylum is a discretionary remedy. The determination that an applicant is statutorily eligible for asylum is the first step in the process. An IJ
must then, by a proper exercise of discretion, determine whether to grant that relief.232
The asylum-seeker has the burden to establish that he or she merits a favorable exercise
of discretion.233
Under prior law, if the applicant sought entry with false documents, it was considered
to be a basis for discretionary denial. Now, however, the decision-maker is obligated to
take into account “the totality of the circumstances and actions of the asylum-seeker in
his flight from the country in which he fears persecution should be examined in determining whether a favorable exercise of discretion is warranted.”234 Discretion should be exercised to grant asylum in the absence of serious adverse factors and the “danger of persecution should outweigh all but the most egregious factors.”235
Criminal or terrorist conduct may be grounds for a discretionary denial or referral
(note the conduct may or may not present a mandatory bar).236 In Matter of A–H–,237 the
AG denied asylum in the exercise of discretion to the exiled leader of an Algerian group
associated with other groups that persecuted opponents and committed acts of terrorism
in Algeria. The AG found that it was inconsistent for the United States to actively oppose
persecution and terrorism on the one hand, and provide safe haven to those with connec228
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Dhine v. Slattery, 3 F.3d 613 (2d Cir. 1993) (holding numerous small crimes in the United States
warranted a discretionary denial); Matter of Jean, 23 I&N Dec. 373, 385 (BIA 2002) (holding that
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237
Matter of A–H–, 23 I&N Dec. 774 (A.G. 2005).
229

CHAPTER 9: ASYLUM, WITHHOLDING OF REMOVAL, AND PROTECTION UNDER THE CAT

353

tions to such actions on the other. U.S. courts of appeals have subsequently upheld the
IJ’s discretionary denial of asylum for an Algerian national and an exiled leader of the
Islamic Salvation Front party,238 a Bangladeshi national who entered as a student and entered into a sham marriage,239 and a 55-year-old Russian Jew with three driving-underthe-influence convictions.240
Tip: Even though “danger of persecution should outweigh all but the most egregious
factors,” use discretion as an opportunity to humanize the asylum-seeker by highlighting
family, business, community, and employment ties to the United States, length of residence and property ownership in the United States; education level or attempts to further
education; evidence of good character, value, or service to the community, including
proof of genuine rehabilitation if a criminal record is present; and humanitarian reasons,
such as age and health.
GROUNDS OF INELIGIBILITY
One-Year Filing Deadline
An asylum-seeker must timely file Form I-589 within one year from his or her entry
date.241 The Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(IIRAIRA)242 mandated that the asylum application be filed within one year of the asylum-seeker’s last arrival in the United States.243 For those asylum-seekers with multiple
entries into the United States, the term “last arrival” in 8 CFR §208(a)(2)(ii) refers to the
his or her most recent arrival in the United States from a trip abroad.244 This limitation
applies only to asylum applications and does not preclude an application for withholding
of removal. The individual must show through “clear and convincing evidence” that the
asylum application was filed within the one-year filing deadline.245
In evaluating the one-year deadline issue, it is important to correctly calculate the relevant period of time. When the last day of the period so computed falls on a Saturday,
Sunday, or legal holiday, the period shall run until the end of the next day that is not a
Saturday, Sunday, or legal holiday.246 In Lumataw v. Holder, the U.S. Court of Appeals
for the First Circuit held that the IJ committed legal error when he found that the asylum
applicant did not timely file the application without recognizing either “the absence of a
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filing deadline for the first few years of that period, or the undisputed record fact of Lumataw’s inclusion in his wife’s January 2003 asylum application.”247
In a case that exemplifies the saying “bad facts make bad law,” the BIA recently held
that where an asylum-seeker has filed an asylum application and then subsequently submits another application, that subsequent application will be viewed as a new application
if it presents a previously unraised basis for relief or is predicated on a new or substantially different factual basis.248 If that subsequent application is deemed to be a new application, the filing date of the later application will control for purposes of determining
whether the one-year time bar applies. However, a subsequent application that merely
clarifies or slightly alters the initial claim will not be deemed a new application.
Practitioners should therefore take care to check off all possible protected grounds on
the first Form I-589 erring on the side of inclusion if the facts support the protected
grounds. If including minimal facts with the initial Form I-589, ensure that the subsequent declaration is consistent with the prior facts. If the facts are substantially different,
consider if a mental health issue is the cause and obtain a mental health evaluation. Practitioners should argue that when the difference in facts stems from continuing mental
health reasons, this constitutes an exception to the one-year deadline. Practitioners should
also distinguish their cases by highlighting the serious fraud concerns that led to this negative holding.
If the asylum-seeker does not meet the one-year filing deadline, he or she may still
apply by demonstrating: (1) extraordinary circumstances that occasioned the delay in filing; or (2) changed circumstances after arriving in the United States, and (3) that the application was filed within a reasonable period of time given the extraordinary or changed
circumstances.249 The standard of proof to establish extraordinary or changed circumstances is proof to the satisfaction of the AG, which is a lower standard of proof than the
“clear and convincing” standard that is required to establish that the applicant timely
filed.250 This standard has been interpreted as “credible evidence sufficiently persuasive
to satisfy the AG in the exercise of his reasonable judgment, considering the proof fairly
and impartially.”251
Note that as of March 23, 2009, the effective date of The William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA), the one-year filing
deadline does not apply to unaccompanied minors.252 The TVPRA provides the USCIS
Asylum Office with initial jurisdiction over all asylum applications filed by unaccompanied minors, and the asylum officer should make a determination as to whether a young
applicant is an unaccompanied minor or not. If the asylum case is eventually referred to
247
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an IJ, the IJ should defer to any assessment by the asylum officer that the applicant is an
unaccompanied minor and therefore not subject to the one-year filing deadline.253
The IJ must question an asylum applicant before rejecting an application as untimely
filed. The applicant will have the opportunity to present any information bearing on
whether he or she fits within either exception to the one-year filing deadline. Also, an IJ,
who inquires into the timeliness of an asylum application, can then determine whether the
applicant is eligible for withholding of removal or CAT relief, to which the one-year filing deadline does not apply.
Extraordinary Circumstances
To be eligible for the extraordinary circumstances exception, the applicant must establish: (1) the existence of an extraordinary circumstance; (2) that the extraordinary circumstance was directly related to his or her delay in filing; and (3) that he or she filed Form I589 within a reasonable period of time of the occurrence of the extraordinary circumstance.254
The regulations offer a non-exhaustive list of situations that could fall under the extraordinary circumstances exception:
 serious illness or mental or physical disability, including any effects of persecution
or violent harm suffered in the past;
 the death or serious illness or incapacity of the applicant’s legal representative or a
member of the applicant’s immediate family;
 legal disability caused by being a minor or mental impairment; ineffective assistance of counsel (limited to attorneys or accredited representatives);
 maintenance of TPS, lawful status, or parole (but not humanitarian parole of one
year or less for the purpose of submitting an asylum application), timely initial attempted submission of Form I-589.255
The BIA has held that in determining whether the Form I-589 was filed within a reasonable period of time of the extraordinary circumstance, an individualized analysis of
the facts of each particular case is required.256 In Matter of Y–C–,257 the BIA relied on
8 CFR §208.4(a)(5) to determine whether an unaccompanied minor who failed to file his
asylum application within one year of arrival in the United States was precluded from
applying for asylum. The BIA held that the respondent demonstrated extraordinary circumstances because he was a minor during the entire one-year period, he was detained by
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legacy INS during the entire one-year period, and he did not intentionally create, through
his own action or inaction, these circumstances relating directly to his failure to meet the
filing deadline.258 Accordingly, the BIA determined that extraordinary circumstances excused his failure to file within one year.
Changed Circumstances
There also may be significant changed circumstances in the applicant’s life or in the
applicant’s home country that materially affect an applicant’s eligibility for asylum that
constitute an exception to the one-year filing deadline. The regulations provide a nonexhaustive list of the types of changed circumstances that may provide an exception to
the one-year filing deadline, as long as they materially affect the applicant’s eligibility for
asylum. These include:
 changed conditions in the applicant’s country of nationality or, if stateless, changes
in the applicant’s country of last habitual residence;
 changes in applicable U.S. law;
 changes in the applicant’s personal circumstances, such as recent political activism;
 conversion from one religion to another, etc.; and
 the ending of the applicant’s spousal or parent-child relationship to the principal
applicant in a previous application.259
In Vahora v. Holder, the U.S. Court of Appeals for the Ninth Circuit held that religious rioting that began after the applicant left India, and its subsequent impact on the
applicant’s family, constituted changed circumstances to excuse the late filing of asylum
application.260
Reasonable Time
If there are changed or extraordinary circumstances either material to the applicant’s
claim or related to the applicant’s failure to file timely, the applicant must have filed the
asylum application within a reasonable period of time from the occurrence of the changed
or extraordinary circumstance in order to establish an exception to the one-year filing
deadline.261 What constitutes a reasonable period of time to file following a changed or
extraordinary circumstance depends on the facts of the case and should take into account
the respondent’s education and level of sophistication, the amount of time it takes to obtain legal assistance, any effects of persecution and/or illness, when the respondent became aware of the changed circumstance, and any other relevant factors. If the respondent can establish that he or she did not become aware of the changed circumstances until
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after they occurred, such delayed awareness must be taken into account in determining
what constitutes a “reasonable period of time.”262
Although the term “reasonable period” is not defined in the INA or the regulations,
the Supplementary Information to the interim and final rules implementing the provisions
of IIRAIRA provides guidance on this issue, noting that six months or less would be a
reasonable timeframe:
Generally, the Department expects an asylum-seeker to apply as soon as possible after
expiration of his or her valid status, and failure to do so will result in rejection of the
asylum application. Clearly, waiting six months or longer after expiration or termination of status would not be considered reasonable. Shorter periods of time would be
considered on a case-by-case basis, with the decision-maker taking into account the
totality of the circumstances.263
The BIA relied on this Supplementary Information to hold that an IJ improperly gave
Chinese respondents an automatic one-year extension from the date their second child
was born (the changed circumstances) without evaluating their filing delays in relation to
their particular circumstances.264 While the BIA seemed to agree with the six-month
timeframe as a marker for “reasonable period of time,” the BIA scolded the IJ for failing
to engage in factual analysis instead of granting an automatic exception following the
changed circumstances. Therefore, for those who have surpassed the six months, use the
facts to prove why it was reasonable for the asylum-seeker to have waited longer to file
Form I-589. 265
Given the benefits of asylum over withholding of removal, practitioners should offer
any and all valid, creative arguments to preserve the one-year filing deadline, including
using DHS and EOIR action, inaction, or omissions to argue for an exception.
Safe Third Country
Asylum-seekers are ineligible for asylum in the United States if the AG concludes that
there exists a safe third country to which the asylum-seeker may be removed pursuant to
a bilateral or multilateral agreement.266 A third country is “safe” if the asylum-seeker’s
life and freedom would not be threatened on account of a protected ground and the asylum-seeker will have access to a full and fair procedure governing the determination of
refugee status.267

262

Id.
Asylum Procedures, 65 Fed. Reg. 76,121, 76,123–24 (Dec. 6, 2000) (Supplementary Information).
264
Matter of T–M–H– & S–W–C–, 25 I&N Dec. 193 (BIA 2010).
265
For procedural tips on the one-year deadline, refer to the American Immigration Council’s “Preserving the One-Year Filing Deadline for Asylum Cases Stuck in the Immigration Court Backlog” Practice
Advisory co-authored by Lindsay M. Harris and Sandra A. Grossman, www.legalactioncenter.
org/sites/default/files/oyfd_pa_1.6.2015_final.pdf (last visited June 9, 2016).
266
INA §208(a)(2)(A).
267
INA §208(a)(2)(A).
263

358

REPRESENTING CLIENTS IN IMMIGRATION COURT, 4TH ED.

A safe third-country agreement between the United States and Canada called the U.S.Canada Safe Third Country Agreement came into effect on December 29, 2004.268 This is
the first safe third-country agreement between Canada and the United States. The agreement applies only at land border ports-of-entry and those transiting through one country
while being removed by the other. As a result of this agreement, most asylum-seekers
must apply for asylum in whichever of these two countries they arrive at first. For example, an asylum-seeker who travels through the United States to seek asylum at the Canadian border, will be denied entry and told to pursue his or her claim in the United States
and vice versa. Also, an asylum-seeker who is denied asylum in the United States will be
unable to file a new claim in Canada. Note that this agreement also bars withholding of
removal and CAT protection in addition to asylum.269
A small percentage of asylum-seekers will not be subject to this agreement because
the agreement contains four categories of exceptions: family member exceptions, unaccompanied minors, document holder exceptions, and public interest exceptions. Exceptions to the U.S.-Canada Safe Third Country Agreement are based on principles that take
into account the importance of family unity, the best interests of children, and the public
interest.
U.S. asylum officers will conduct a threshold screening of arriving asylum-seekers at
the U.S.-Canada land and border ports-of-entry. The interviewer will determine whether
the individual qualifies for an exception or will be returned to Canada to pursue his or her
asylum claim, and vice versa.270
Frivolous Applications
An individual who knowingly makes a frivolous asylum application after receiving
notice of the consequences of doing so is “permanently ineligible for any benefits under
the [INA].”271 An asylum application is “frivolous” if “any of its material elements is deliberately fabricated.”272 This is a different and higher standard than an adverse credibility
assessment.273 An IJ is not required to afford additional notice or warnings to the respondent following the initial notice on frivolous applications prior to the start of a merits
hearing.274 However, an IJ must provide cogent and convincing reasons for finding by a
preponderance of the evidence that an asylum applicant knowingly and deliberately fab-
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ricated material elements of the claim.275 This permanent ineligibility ground applies only
to a case where the IJ or BIA issued a final order of removal specifically finding that the
foreign national knowingly filed a frivolous asylum application.276 The BIA may review
the IJ’s findings regarding a frivolous application.277
Tip: The ABA Model Rules of Professional Conduct Rule 3.1 entitled, “Meritorious
Claims & Contentions,” states that “[a] lawyer shall not bring or defend a proceeding, or
assert or controvert an issue therein, unless there is a basis in law and fact for doing so
that is not frivolous, which includes a good faith argument for an extension, modification
or reversal of existing law”278 (emphasis added). Such action is not frivolous even though
the practitioner believes that the client’s position ultimately will not prevail.279 Putting
forth a good-faith argument for a particular social group that is contrary to some precedent but includes an extension of precedent from elsewhere, for example, would not be a
frivolous argument, even if the practitioner thinks the chances of success are slim to
none. The practitioner has a duty to use legal procedure for the fullest benefit of the client’s cause so long as the advocate does not abuse the system.280
Know Your Rights: Asylee Employment Authorization
When the IJ grants asylum, unemployed asylees will immediately wish to seek employment. Asylees belong to the classes of aliens who are “employment authorized incident to status” and can work “without restrictions as to location or type of employment”
under 8 CFR §274a.12(a) at (a)(5). Unlike asylum applicants who have conditional employment authorization usually reflected with an employment authorization document
(EAD), once granted asylum, an asylee is authorized to work regardless of whether
USCIS has issued an EAD.281
Asylees, like any other individual, will have to undergo the Form I-9 process when
obtaining employment. In Section 1 of the Form I-9, which is the portion new hires complete, asylees should select the “alien authorized to work” citizenship attestation box.
Next to this box, asylees will need to enter their Alien Number or Admission Number and
275
276

Matter of Y–L–, 24 I&N Dec. 151, 1158 (BIA 2007).

Id.
See, e.g., Mingkid v. U.S. Att’y Gen., 468 F.3d 763, 769 (11th Cir. 2006).
278
ABA Model Rules of Professional Conduct, Rule 3.1 Meritorious Claims And Contentions, available
at
www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_
professional_conduct/rule_3_1_meritorious_claims_contentions.htmln (last visited July 22, 2016).
279
ABA Rule Comment [1] on Rule 3.1 Meritorious Claims And Contentions, available at
www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_c
onduct/rule_3_1_meritorious_claims_contentions/comment_on_rule_3_1.html (last visited July 22,
2016).
280
Id. at Comment [2].
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Memorandum from William Yates, Acting Associate Director, Operations Bureau of Citizenship and
Immigration Services, “The Meaning of 8 CFR 274a.12(a) as it Relates to Refugee and Asylee Authorization for Employment,” HQADJ 70/21.1.13 (March 10, 2003) p. 13, available at www.uscis.
gov/sites/default/files/files/pressrelease/Asylees031003.pdf (last visited June 11, 2016).
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should write “N/A” in the second space reserved for an expiration date. Asylees should
not include a date in this field because their employment authorization does not expire,
and thus the date is not applicable.282
Asylees will likely possess several documents that can be used by the employer to
complete Section 2 of Form I-9. For example, asylees typically possess a Form I-94/Form
I-94A with a stamp or notation indicating asylee status, such as “asylum granted indefinitely” or the appropriate provision of law (8 CFR §274a.12(a)(5) or INA §208).283
Asylees are eligible to obtain an unrestricted Social Security card from the Social Security Administration. For the purposes of Form I-9, either the I-94 with the asylee stamp or
the unrestricted Social Security card is considered a List C document that demonstrates
employment authorization. These documents do not expire.284 If the asylee chooses to
present either of these documents, he or she will need to present a List B identity document, such as a state-issued driver’s license or identification card. It is often more convenient for asylees to present List B and C documents for the Form I-9 so that they do not
have to present any additional documentation at a later point. Importantly, employers
cannot ask asylees to present specific documents, such as an EAD, for the Form I-9 (or eVerify) process.
If, instead of presenting List B and C documents, the asylee decides for him or herself
to present an EAD (which is acceptable as a List A document showing both identity and
employment authorization), the asylee will have to produce additional employment authorization documentation upon the expiration of the EAD for a process called “reverification” completed in Section 3 of the Form I-9. However, the asylee is permitted to show
either a List A or a List C document for Section 3 reverification.285 For example, the
asylee can show an unrestricted Social Security card regardless of what the asylee presented for initial hire.286 Employers who limit workers’ reverification documents just because the workers are not U.S. citizens may be engaging in illegal employment discrimi-

Thus, even if the asylee has an EAD with an expiration date, the asylee should write “N/A” because
the expiration date on the EAD is unrelated to the asylee’s permission to work in the United States.
USCIS Handbook for Employers Guidance for Completing Form I-9 (Employment Eligibility Verification Form) M-274 (Mar. 30, 2013) p. 50, available at www.uscis.gov/sites/default/files/files/form/m274.pdf (last visited June 11, 2016). Asylees should contact the U.S. Department of Justice, Office of
Special Counsel for Immigration-Related Unfair Employment Practices, if an employer requires that the
worker enter an expiration date, because that practice is not permitted.
283
USCIS Handbook for Employers Guidance for Completing Form I-9 (Employment Eligibility Verification Form) M-274 (Mar. 30, 2013), available at www.uscis.gov/sites/default/files/files/form/m274.pdf (last visited June 11, 2016).
284
For more information on Form I-9 documents, see the USCIS “Lists of Acceptable Documents” on
the last page of the complete Form I-9. The asylee I-94 is not explicitly mentioned on the Form I-9, but
is considered a List C(8) document. See also USCIS Asylees and Refugees (last updated Nov.5, 2015),
www.uscis.gov/i-9-central/complete-correct-form-i-9/complete-section-1-employee-information-andverification/asylees-and-refugees (last visited June 11, 2016).
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Id. at p. 46.
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nation and face civil penalties and other sanctions under 8 USC §1324b.287 For example,
an asylee working at Hilton Hotels was not permitted to show his Social Security card for
reverification, and Hilton was forced to pay the worker $12,600 in back pay along with a
civil penalty.288 Similarly, Macy’s had Section 3 reverification errors that resulted in
$175,000 in civil penalties and $100,000 for a back pay fund.289 Both USCIS and the
U.S. Department of Justice’s Office of Special Counsel for Immigration-Related Unfair
Employment Practices offer information online regarding proper Section 3 reverification.290
Although asylees are not required to possess EADs, there can be important reasons to
apply for one, which is accomplished through Form I-765 without the otherwise required
fee of $380. Reasons why an asylee may seek an EAD include the need to obtain state
benefits, such as a driver’s license, which may require an EAD based on state law.291 Notably, failure to obtain an EAD does not result in a lack of employment authorization in
the same way that failure of U.S. citizens to obtain passports does not mean that they lack
permission to work. Some employers do not permit asylees to begin working until they
have a Social Security Number (SSN). This is also problematic and the Equal Employment Opportunity Commission issued guidance on June 2, 2016, stating that an SSN requirement for employment applications or to obtain employment could be a type of disparate impact national origin discrimination.292 Many employers are unaware of how to
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presence, see USCIS, “Systematic Alien Verification for Entitlements (SAVE) Guidance,” available at
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hire workers that lack SSNs, but the Internal Revenue Service and DHS have guidance on
how to do payroll and complete e-Verify in these situations.293
For immediate assistance with any of these employment-related issues, the U.S. Department of Justice Office of Special Counsel for Immigration-Related Unfair Employment Practices offers a hotline for workers at 1-800-255-7688. For employers with questions about the anti-discrimination provision of the INA, they can call the employer
hotline at 1-800-255-8155.
WITHHOLDING OF REMOVAL UNDER INA §241(b)(3)
The IJ should consider an asylum-seeker for withholding of removal in addition to
asylum.294 Withholding of removal derives from Article 33 of the Refugee Protocol295 to
which the United States is a signatory, and places a mandatory prohibition on refoulement, or return to a specific country or countries where the respondent proves that
his or her life or freedom would be threatened. In other words, while the United States
affirmatively protects those who prove refugee status, grants refugees a path to residency,
and provides an opportunity to eventually obtain U.S. citizenship, withholding of removal
merely prohibits the United States from removing the respondent to a country or countries.
Though asylum and withholding of removal under INA §241(b)(3) are similar, there
are important differences in the standards for eligibility and disqualifying circumstances.
To qualify for withholding or restriction of removal relief, the respondent must establish
that it is more likely than not that his or her life or freedom would be threatened on ac-

DHS “FAQ for E-Verify Employers,” available at www.uscis.gov/e-verify/questions-andanswers/my-employee-applied-social-security-number-ssn-has-not-yet-received-it-what-should-i-do
(“If a newly hired employee has applied for but has not yet received his or her Social Security number
(i.e., if he or she is a newly arrived immigrant), make a note on the employee’s Form I-9 and set it
aside. The employee must be allowed to continue to work.”)); SSA “Employer Responsibilities When
Hiring Foreign Workers,” available at www.socialsecurity.gov/employer/hiring.htm (“The changes to
the way Social Security assigns numbers and issues cards may cause a delay of several weeks or
months in receiving a number … Note that the employee may work while the Social Security number
application is being processed.”; IRS Publication 15, available at www.irs.gov/pub/irs-pdf/p15.pdf
(page 13: “If you file Form W-2 on paper and your employee applied for an SSN but does not have one
when you must file Form W-2, enter “Applied For” on the form. If you are filing electronically, enter
all zeros (000-00-000) in the social security number field.”).
294
Asylum applicants who filed on or after April 1, 1997, and are ineligible for asylum because of the
one-year filing deadline now will be automatically considered for withholding under INA §241(b)(3)
and withholding under CAT. In addition, the provision at 8 CFR §208.16(e) states that asylum will be
reconsidered in some cases if it was denied for discretionary reasons and the person is later granted
withholding. This is significant because a spouse or minor child cannot join a person who is granted
only withholding. Note also that those with a properly reinstated order of removal cannot benefit from
asylum.
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See “The scope and content of the principle of nonrefoulement: Opinion”, Jan 1, 2013, available at
www.unhcr.org/en-us/publications/legal/419c75ce4/refugee-protection-international-law-scopecontent-principle-non-refoulement.html?query=article%2033 (last visited July 22, 2016).
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count of race, religion, nationality, membership in a particular social group, or political
opinion in the proposed country of removal.
The U.S. Supreme Court has held that “more likely than not” means the applicant
must establish that there is a greater than 50 percent chance that he or she would be persecuted.296 To meet this burden of proof, the respondent must establish a “clear probability” that he or she will be subject to persecution on account of a protected ground if returned to the country from which he seeks withholding of removal.297 Credible testimony
alone without corroboration may suffice to sustain this burden.298 If the respondent establishes past persecution on account of a protected characteristic, the burden of proof shifts
to DHS to establish that it is not more likely than not that the applicant would be persecuted.299 If the fear of future threat to life or freedom is unrelated to the past persecution
suffered, the respondent must show that it is more likely than not that he or she would
suffer such a threat to life or freedom in the future.300
There is no discretionary element to withholding like there is in asylum. Therefore, if
the respondent establishes eligibility, withholding of removal must be granted.301 However, because asylum and withholding claims rely on the same factual basis, but there is a
higher burden for withholding, a respondent who fails to establish his eligibility for asylum necessarily fails to establish eligibility for withholding. Additionally, there are two
statutory bars to withholding of removal eligibility that do not statutorily bar asylum but
likely will be considered on a discretionary basis: participation in Nazi persecution and
participation in genocide, torture, or extrajudicial killing.302 For more differences between
withholding of removal and asylum, refer to the section in this chapter, “Asylum vs.
Withholding.”
Similar to asylum, if a respondent establishes that in the country of removal there is a
pattern or practice of persecution of a group of persons similarly situated to the respondent on account of a protected ground, and if respondent establishes his or her own inclusion in and identification with such group of persons such that it is more likely than not
that his or her life or freedom would be threatened upon return to that country, the respondent may be granted withholding of removal.303 However, where a pattern or practice
of persecution is not proven, a respondent must provide evidence that he or she would be
singled out individually in having his or her life or freedom threatened. For example, the
U.S. Court of Appeals for the Seventh Circuit recently held that substantial evidence did
not support the BIA’s conclusion that a petitioner had failed to prove that she would more
likely than not be subjected to female genital mutilation (FGM) if she were removed to
296
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Botswana. The court explained that despite lack of evidence that FGM was culturally
pervasive, the petitioner credibly testified that her family practiced FGM.304
If the IJ grants withholding of removal, DHS cannot remove the individual to the
country where persecution or torture is feared, but DHS may remove the individual to
another country willing to accept the individual. DHS often requires that the individually
proactively seek another country to take him or her and the individual can do this by
sending a letter to the consulate of that country. Keep a copy of the letter and tracking of
the letter to prove it was sent. The consulate will want to know about the individual’s
criminal past, health issues, and any ties to the country before deciding whether to accept
the individual. If the IJ does not grant withholding of removal, the individual may appeal
the decision to the BIA, which is discussed in Chapter 13.305
STATUTORY BARS TO ASYLUM AND WITHHOLDING
Under INA §§208(b)(2)(A) and 241(b)(3), the following statutory bars apply to both
asylum and withholding of removal, respectively, even if the respondent is a refugee per
INA §101a)(42)(A):
 Participation in the persecution of others;
 Convictions for particularly serious crime and those who constitute a danger to the
community of the United States (the asylum particularly serious crime definition is
different from the withholding particularly serious crime definition);306
 Commission of a serious nonpolitical crime outside the United States;
 Presenting a security risk to the United States; and
 Those who are inadmissible on security grounds or are removable as terrorists.
Additionally, those who have been firmly resettled in a third country before coming to
the United States will be statutory barred for asylum. This ground does not apply to withholding of removal.
Persons Who Have Participated in the Persecution of Others
A person who “ordered, incited, assisted, or otherwise participated in the persecution”
of any person on account of one of the five grounds may not be granted asylum.307
Therefore, those who have been found to have persecuted in the past on account of a protected ground will not meet the definition of refugee per INA §101(a)(42). DHS has the
initial burden of introducing evidence that the respondent persecuted others.308 If it does
so, the burden shifts to the respondent, who can meet the shifted burden of disproving
304
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assistance in the persecution of others on account of a protected ground by showing that
the persecutory acts were part of legitimate criminal prosecutions or that the acts were
part of generalized civil discord.309 Politically motivated persecution and claims by the
respondent not have known the effects of his or her actions will not suffice in meeting the
shifted burden.310 The IJ should consider direct and circumstantial evidence in the persecutor bar context.311
While the INA does not define the phrase “ordered, incited, assisted, or otherwise participated,” the AG has interpreted this phrase in the context of the persecutor bar, saying
that “[t]he plain meaning of the relevant words in the statute is broad enough to encompass aid and support provided by a political leader to those who carry out the goals of his
group, including statements of incitement or encouragement and actions that result in advancing the violent activities of the group.”312 The terms “are to be given broad application” and “do not require direct personal involvement in the acts of persecution.”313 The
BIA and U.S. courts of appeals have thus over time held that the persecutor bar applies to
conduct ranging from the respondent having knowledge that his or her actions will indirectly result in the persecution of others to the respondent directly committing the persecution.314
When it comes to whether the respondent knew that his or her actions will indirectly
result in the persecution of others, the BIA held in Matter of D–R– that an IJ may make
reasonable inferences from the totality of the circumstances composed of direct and circumstantial evidence in the record to determine if the persecutor bar applies and the IJ is
not required to accept a respondent’s account.315 As such, the BIA found that the respondent had assisted in extrajudicial killings of Bosnian Muslims, even though the respondent testified that he did not know where the victims were being taken or what
would happen to them, because his military position and involvement meant that he must
have been aware that similarly situated Bosnian Muslims had been executed. In 2015, the
BIA held that the totality of the record supported the conclusion that a respondent had
persecuted others through his “command responsibility” in his role as Director of the
Salvadoran National Guard and as Minister of Defense of El Salvador, participation in
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the commission of particular acts of torture and extrajudicial killing of civilians in El Salvador that took place while he was in command, awareness of abuses during or after the
fact and through both his personal interference with investigations and his inaction, and
failure to hold perpetrators accountable.316
The BIA therefore suggests that a reasonable inference of the totality of the circumstances approach is the standard for assessing knowledge of acts amounting to persecution of others on protected grounds. U.S. courts of appeals have agreed with the BIA’s
approach.317 However, the U.S. Court of Appeals for the Second Circuit held that a nurse
employed in a Chinese state general hospital that sometimes—not exclusively—
performed forced abortions pursuant to China’s family planning policy did not indicate
sufficient knowledge, and the persecutor bar therefore did not apply.318 This issue remains very case-by-case specific, but practitioners must always hold DHS to its burden of
proving that the respondent committed harm amounting to persecution and that this persecution was on account of one of the five protected grounds.
Assessing how persecution resulting from duress affects the persecutor bar analysis
remains an important question, especially after the U.S. Supreme Court held that the BIA
failed to adequately interpret this part of the statute.319 In 2009, the Supreme Court held
in Negusie v. Holder320 that the BIA failed to exercise its authority to interpret the statute
and misapplied Fedorenko v. U.S.321 when it concluded that the so-called persecutor bar
applies without regard to whether the respondent’s persecutory behavior was involuntary
or the result of duress. The Court remanded the case to the BIA explaining that the persecutor statute was ambiguous with respect to “whether coercion or duress is relevant in
determining an asylum-seeker assisted or otherwise participated in persecution” thus requiring the BIA to address the issue in the first instance.322 The BIA has not addressed the
duress question on the persecutor bar.323
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Conviction for a Particularly Serious Crime in the Asylum Context
Asylum may not be granted to a respondent who has a final conviction for a particularly serious crime.324 To know if this bar applies, IJs must first assess if there was a conviction pursuant to INA §101(a)(48)(A).325 Refer to Chapter 4 for information on what
constitutes a conviction.
Practitioners must analyze if the crime is “particularly serious.” This requires a twoprong test: Is it a per se particularly serious crime and, if it is not a per se particular serious crime, then is it descriptively a particularly serious crime?
For purposes of asylum, a person convicted of an aggravated felony as defined in INA
§101(a)(43) is automatically considered to have been convicted of a per se particularly
serious crime.326 However, an offense can be deemed a particularly serious crime even if
it is not an aggravated felony.327 The BIA has held that a determination of a particularly
serious crime depends on the nature of the conviction, the circumstances and underlying
facts of the conviction, the sentence imposed, and whether the type and circumstances of
the crime indicate that respondent will be a danger to the community.328 The BIA then
clarified that the focus of the particularly serious crime inquiry should be on the “nature
of the crime and not the likelihood of future serious misconduct,” as the latter involves an
examination of the respondent’s personal circumstances rather than centering on the
crime committed.329
Accordingly, the BIA recently held that a respondent’s mental health should not be
considered in analyzing whether he was convicted of a “particularly serious crime.”330
That is, consideration of mental health as a factor in the criminal act falls within the province of the criminal courts and is not a factor to be considered in a particularly serious
crime analysis by an IJ. According to the U.S. Court of Appeals for the Ninth Circuit, the
IJ may consider sentencing enhancements for purposes of determining whether a noncitizen who has not been convicted of an aggravated felony has nonetheless been convicted
of a particularly serious crime.331
Once the elements of an offense are found to potentially bring it within the ambit of a
particularly serious crime, all reliable information may be considered in determining
whether the actual offense committed constitutes a particularly serious crime, including
but not limited to the record of conviction and sentencing information.332 This is one of

324

INA §§208(b)(2)(A)(ii).
Matter of Polanco, 20 I&N Dec. 894 (BIA 1994).
326
INA §208(b)(2)(B)(i).
327
Matter of M–H–, 26 I&N Dec. 46 (BIA 2012).
328
Matter of Frentescu, 18 I&N Dec. 244, 247 (BIA 1982).
329
Matter of N–A–M–, 24 I&N Dec. 336, 342–43 (BIA 2007); Matter of G–G–S–, 26 I&N Dec. 339
(BIA 2014).
330
Matter of G–G–S–, 26 I&N Dec. 339 (BIA 2014).
331
Konou v. Holder, 750 F.3d 1120 (9th Cir. 2014).
332
Matter of N–A–M–, 24 I&N Dec. 336 (BIA 2007).
325

368

REPRESENTING CLIENTS IN IMMIGRATION COURT, 4TH ED.

the few areas in immigration law in which the facts surrounding a conviction can be considered to determine its consequences. Generally, crimes against persons are more likely
to be particularly serious crimes than crimes against property.333
The statute indicates that practitioners should determine if the type and circumstance
of the crime indicate that the respondent is a danger to the community. However, most
U.S. courts of appeals and the BIA have held that a separate determination of dangerousness to the community is not required if a person is convicted of a particularly serious
crime.334 In other words, it is presumed that the individual is a danger to the community if
he or she was convicted of a particular serious crime.
Practitioners should also consider the AG’s decision in Matter of Jean335 when analyzing the conviction for a particularly serious crime. Matter of Jean involved egregious
facts of a Haitian refugee woman who was convicted of second-degree manslaughter for
shaking and beating a 19-month-old toddler in her care to death and failing to call 911
when she noticed the toddler was unconscious.336 The AG held that asylum applicants
who have committed violent or dangerous crimes should not receive asylum except in
extraordinary circumstances.337 Extraordinary circumstances are those involving national
security or foreign policy considerations or clearly demonstrated exceptional and extremely unusual hardship to an applicant or her family.338
Tip: The practitioner should diligently and zealously argue and prove: (1) the absence
of a conviction; (2) through strict application of the categorical approach (or circumstances-specific approach, where applicable), that the conviction is not one for an aggravated felony; and (3) that the nature of the crime and the surrounding circumstances do
not suggest dangerousness.
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Conviction of Particularly Serious Crime in the Withholding of Removal Context
Although the “particularly serious crime” statutory bar applies to both asylum and
withholding of removal, this bar has a different meaning for withholding of removal purposes. In the withholding context, a respondent who has been convicted of aggravated
felony or felonies with aggregate sentences of five years or more will be automatically
considered to have been convicted of a particularly serious crime.339 A term of imprisonment is defined as including “the period of incarceration or confinement ordered by a
court of law regardless of any suspension of the imposition or execution of that imprisonment or sentence in whole or in part.”340 Therefore, a respondent who has been sentenced to a term of imprisonment for a certain term, but whose sentence is suspended or
deferred if a period of probation is successfully completed, is still considered to have
been “sentenced” to that term of imprisonment. For a respondent who has been convicted
of two or more aggravated felonies and has received concurrent sentences to imprisonment, the “aggregate term of imprisonment,” for purposes of determining eligibility for
withholding of removal is equal to the length of the longest concurrent sentence.341 Concurrent sentences are therefore not double-counted. However, consecutive sentences are
counted in the aggregate.342
Tip: Do not take the NTA charge of “particularly serious crime” at its word. First, remember that the burden is on DHS to prove this charge. Denying this charge will shift the
burden of proof to DHS and prompt DHS to submit the record of convictions. Second,
once DHS submits the record of convictions, review the record to ensure that the sentences issued were consecutive sentences. If the sentences were concurrent sentences and
the longest sentence was for less than five years, deny this particularly serious crime
charge.
As with asylum, an IJ is permitted to examine the circumstances of the crime and can
find an offense to have been “particularly serious” even if it does not automatically disqualify the applicant from withholding. With the exception of the U.S. Court of Appeals
for the Third Circuit, the BIA in Matter of N–A–M– and the majority of U.S. courts of
appeals that have addressed the issue have held that a crime must not be an aggravated
felony to constitute a particularly serious crime. 343 However, since the BIA’s Matter of
339
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N–A–M– decision, even the Third Circuit acknowledged that a sentence under five years
still may lead to a finding that an aggravated felony was a particularly serious crime. 344
As with asylum, the focus of the “particular serious crime” inquiry in the withholding
context should therefore be on the “nature of the crime and not the likelihood of future
serious misconduct,” nor the sentence imposed.345 This requires an examination of the
elements of the offense—if the elements bring the offense within the possible realm of
“particularly serious crimes,” the immigration court examines the underlying circumstances of the conviction.346 The U.S. Court of Appeals for the Ninth Circuit has followed
Matter of N–A–M– and held that “all reliable information may be considered in making a
particularly serious crime determination, including the conviction records and sentencing
information, as well as other information outside the confines of a record of conviction.”347
In Matter of Y–L–, A–G–, and R–S–R–,348 the AG had the BIA refer these cases to him
after the BIA determined that the aggravated felonies involved in each case did not
amount to particularly serious crimes in the withholding context. All three cases involved
convictions for trafficking in cocaine. The AG determined that the BIA had given too
much weight to the relatively short sentences of incarceration the respondents had received for their aggravated felony convictions rather than looking at the nature or category of the crime that resulted in the conviction. He then held that aggravated felonies involving unlawful trafficking in controlled substances presumptively constituted
“particularly serious crimes” within the meaning of INA §241(b)(3)(B)(ii). He went on to
state that this was now a rule rendering all convictions for unlawful trafficking in controlled substances per se particularly serious crimes even if the respondent was sentenced
to less than five years for the offense. He held that “only under the most extenuating circumstances that are both extraordinary and compelling would departure from this interpretation be warranted or permissible.”349
Although the AG did not set bright-line boundaries as to when a drug-trafficking conviction would not constitute a particularly serious crime, he did provide some guidelines

Achim, 468 F.3d 462, 470 (7th Cir. 2006); Delgado v. Holder, 648 F.3d 1095 (9th Cir. 2011) (en banc)
(citing with approval the BIA’s “reasonable interpretation” of INA §241(b)(3)(B) in Matter of N–A–M–, 24
I&N Dec. 336 (BIA 2007), that a particularly serious crime need not be an aggravated felony); Arbid v.
Holder, 700 F.3d 379 (9th Cir. 2012) (affirming Delgado and finding that determining whether a crime
is a particularly serious crime is an inherently discretionary decision).
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Matter of Denis v. U.S. Att’y Gen., of 633 F.3d 201 (3d Cir. 2011) (sentence of 1 1/3 years to 4 years
for conviction of tampering with physical evidence was an aggravated felony and a particularly serious
crime).
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Matter of N–A–M–, 24 I&N Dec. 336, 342–43 (BIA 2007).
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on when extenuating circumstances might be considered extraordinary and compelling
enough to find that a drug-trafficking crime is not a particularly serious crime. These are:
 A very small quantity of controlled substance (e.g., it was de minimis or inconsequential);
 A very modest amount of money paid for the drugs in the offending transaction
(e.g., it was de minimis or inconsequential);
 Merely peripheral involvement by the respondent in the criminal activity, transaction, or conspiracy;
 The absence of any violence or threat of violence, implicit or otherwise, associated
with the offense;
 The absence of any organized crime or terrorist organization involvement, direct or
indirect, in relation to the offending activity; and
 The absence of any adverse or harmful effect of the activity or transaction on juveniles.
Commission of a Serious Nonpolitical Crime
Asylum may not be granted if there are reasons to believe that the applicant committed a serious nonpolitical crime outside the United States before arriving in the United
States.350 Although there is no requirement that the serious nonpolitical crime have resulted in a conviction, the IJ must have probable cause to believe that the crime was
committed.351
In assessing a serious nonpolitical crime, the IJ must first consider whether the criminal conduct is of “an atrocious nature,” such as that of murder and terrorism.352 If a crime
is not atrocious in nature, the IJ must balance the seriousness of the criminal acts against
the political aspect of the conduct to determine whether the criminal nature of the applicant’s acts outweighs their political character.353
An analysis of the political nature includes an assessment of whether: (1) the act or
acts were directed at a governmental entity or political organization, as opposed to a private or civilian entity; (2) they were directed toward modification of the political organization of the State; and (3) there was a close and direct causal link between the crime and
its political purpose.354
In Matter of E–A–,355 the BIA considered the withholding claim of an applicant from
the Ivory Coast who participated in a pro-democracy political organization. He partici350

INA §208(b)(2)(A)(iii).
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pated with others in the group who burned passenger buses and cars, threw stones,
pushed baskets of food off the heads of merchants as they walked on the streets, and
threw merchandise off merchants’ tables in the market, but claimed that no one was ever
hurt.356 The BIA’s inquiry in this case looked at whether the applicant’s criminal conduct
was disproportionate to, and thus outweighed, its political nature. The BIA held that on
balance, the criminal conduct outweighed the political nature of the offense. Even crimes
deriving from genuine political motive should be considered a serious nonpolitical crime
if the act is disproportionate to the objective, or if it is atrocious or barbaric in nature.357
Conduct that has been held to be a serious nonpolitical offense includes assaulting a
family planning official in China,358 drug trafficking,359 forced juvenile gang activity
since the age of 14.360 Generally, commission of acts of violence against others, especially children and civilians, or property, and acts involving drug trafficking will be deemed
serious nonpolitical offenses.
This bar is assessed independently for the principal asylum applicants and any derivatives included in an asylum application.361 In some cases, a principal applicant may
be granted asylum, while a dependent who committed a serious nonpolitical crime is subject to a mandatory bar.
Inadmissible on Security Grounds
Asylum may not be granted if there are reasonable grounds to believe that the applicant is a danger to the security of the United States.362 The phrase “danger to the security
of the United States” means any nontrivial risk to the Nation’s defense, foreign relations,
or economic interests, and there are “reasonable grounds for regarding” an asylum-seeker
as a danger to the national security where there is information that would permit a reasonable person to believe that the asylum-seeker may pose such a danger.363 The phrase
“reasonable grounds to believe,” as used in INA §212(a)(3)(B)(i)(II), is substantially less
stringent than preponderance of the evidence and is satisfied if there is information that
would permit a reasonable person to believe that the asylum-seeker may pose a danger to
national security.364 This is a very low burden of proof for DHS, and the AG tellingly
stated: “Our international fight against terrorism does not permit us to be seen by our international partners in this effort as providing safe harbor for those who engage in, es-
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pouse, support, assist, encourage, or lead others to commit violent acts of persecution and
terrorism.”365
However, the U.S. Court of Appeals for the Third Circuit disagreed with the AG’s
interpretation of this low burden of proof and instead held that the intent of U.S. Congress requires an inquiry into whether the individual “is” a danger, not whether the individual “may pose” a danger.366 During its second review of Yusupov v. U.S. Att’y Gen.
following a remand to the BIA that led to another petition for review, the U.S. Court of
Appeals for the Third Circuit held that neither the BIA nor the government provided the
name of any potential terrorist organization or extremist movement with which the petitioners were allegedly affiliated.367 Therefore, the BIA’s determination that the petitioners
presented an actual and present danger to the United States was unsupported by substantial evidence and the Third Circuit held that the petitioners were entitled to mandatory
withholding of removal as a matter of law.
Removable as Terrorists
INA §208(b) prohibits the granting of asylum to anyone who:


has engaged in terrorist activity;368



a consular officer or the AG knows, or has reasonable grounds to believe, is engaged in or is likely to engage after entry in any terrorist activity;369



has, under any circumstances indicating an intention to cause death or serious bodily harm, incited terrorist activity;370



is a representative of (i) a foreign terrorist organization, as defined in
§212(a)(3)(B)(vi) or (ii) a political, social, or other group that endorses terrorist activity;371
is a member of a terrorist organization designated under INA §219 or otherwise
designated through publication in the Federal Register under INA
§212(a)(3)(B)(vi)(II);372





365

is a member of a terrorist organization described in INA §212(a)(3)(B)(vi)(III)
(undesignated terrorist organization), unless the alien can demonstrate by clear and

Id. at 790.
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convincing evidence that the alien did not know, and should not reasonably have
known, that the organization was a terrorist organization;373






endorses or espouses terrorist activity or persuades others to endorse or espouse
terrorist activity or support a terrorist organization;374
has received military-type training from or on behalf of any organization that, at
the time the training was received, was a terrorist organization;
is the spouse or child of an alien who is inadmissible under this subparagraph, if
the activity causing the alien to be found inadmissible occurred within the past 5
years unless the spouse or child (i) did not know or should not reasonably have
known of the activity causing the alien to be found inadmissible under this section;
or (ii) the consular officer or the AG has reasonable grounds to believe has renounced the activity causing the alien to be found inadmissible under this section;
or has been associated with a terrorist organization and intends while in the United
States to engage solely, principally, or incidentally in activities that could endanger
the welfare, safety, or security of the United States;375 or
the Secretary of State, after consultation with the AG, or the AG, after consultation
with the Secretary of State, determines has been associated with a terrorist organization and intends while in the United States to engage solely, principally, or incidentally in activities that could endanger the welfare, safety, or security of the
United States, and a terrorist organization is defined as:376
– Tier I: an organization designated under INA §219 or Foreign Terrorist Organizations;
– Tier II: an organization otherwise designated, upon publication in the Federal
Register, by the Secretary of State in consultation with or upon the request of
the AG or DHS Secretary, as a terrorist organization, after finding that the organization engages in terrorist activity described in INA §§212(a)(3)(B)(iv)(I)–
(IV);
– Tier III: an organization that is a group of two or more individuals, whether organized or not, which engages in, or has a subgroup that engages in terrorist activity described in INA §§212(a)(3)(B)(iv)(I)–(IV), §212(d)(3)(B).

Tip: Ensure that the alleged material support to a Tier I, a Tier II, or a Tier III organization occurred when the group was characterized as a terrorist organization as these lists
are fluid. It is a helpful rule of thumb to refer to the list of terrorist organizations in the
respondent’s home country and the date these were added to the list.
Ever since the Anti-terrorist and Effective Death Penalty Act of 1996 (AEDPA), which
came into effect on April 24, 1996, Congress has expanded these security-based statutory
373
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bars to asylum.377 The most recent expansion by Congress was included in the REAL ID
Act of 2005, which was a response to the September 11, 2001, terrorist attacks.378 The
REAL ID Act further broadened the categories of individuals who are inadmissible for terrorist activities by including those who have received military-type training from or on behalf of a terrorist organization and broadening the inadmissibility ground regarding espousing terrorist activity to no longer require that the individual hold a “position of
prominence.”379
The statute also limited the affirmative defense to the inadmissibility for “engaging in
terrorist activity” through soliciting things of value, soliciting individuals for membership
in, or for providing material support for an undesignated terrorist organization to require the
asylum-seeker to “demonstrate by clear and convincing evidence that he did not know, and
reasonably could not have known, that the organization was a terrorist organization.”380
Throughout the expansion of this ground, the BIA has consistently held that the “reason to
believe” standard applies and is akin to probable cause. Accordingly, note that this bar does
not require a conviction but is rather based on conduct.
In Matter of U–H–,381 the respondent seeking asylum and withholding of removal argued that §412 of the Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001 382 set
a new and higher standard for the government to determine whether a person was ineligible for asylum and withholding of removal pursuant to INA §§208(b)(2)(A)(v) and
241(b)(3)(B)(iv). The BIA disagreed that §412 established a new or higher standard for
determining whether an applicant for asylum and withholding of removal was ineligible
for such relief. Instead, the BIA pointed out that §412 merely created another avenue for
the AG to detain suspected terrorists. Therefore, the reasonable ground to believe standard remained the same as before the enactment of the USA PATRIOT Act. The BIA also
noted that the reasonable ground to believe standard in §§208(b)(2)(A)(v),
212(a)(3)(B)(i)(II), and 241(a)(3)(B)(iv) were all the same, and that the standard was
“akin to the familiar probable cause standard.” The BIA further stated that a reason to
believe “may be formed if the evidence is sufficient to justify a reasonable person in the
belief that the asylum-seeker falls within the proscribed category.”383
DHS’s low burden of proof combined with the “material support” bar and the broad
“Tier III” terrorist groups designations found at INA §212(a)(3)(B)(vi)(III) have barred
many asylum-seekers from protection in the United States. Material support is expansive-
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ly defined as the provision of “[A] safehouse, transportation, communications, funds,
transfer of funds, or other material financial benefit, false documentation or identification, weapons (including chemical, biological, or radiological weapons), explosives or
training.”384 No statutory exception for the provision of “material support” under duress
exists, and only two discretionary exemptions for de mininis support currently exist.385
The BIA recently upheld this harsh omission of an express exception in the statute
and ruled that no implied exceptions exist either.386 In Matter of M–H–Z–, a successful
Colombian businesswoman who owned a hotel and a store in a small town provided merchandise from her store to the FARC after receiving demands for merchandise and threats
during the 1990s. The FARC ultimately destroyed her hotel and store leading her to flee
to the United States. The BIA explained that in drafting the terrorism bar for providing
material support, Congress gave no indication that it intended to narrow the statutory definition by including an implied exception for duress or coercion.387 Therefore, absent a
waiver, those who afford material support to a terrorist organization are inadmissible and
statutorily barred from establishing eligibility for asylum or withholding of removal under the INA and CAT, even if such support was provided under duress.388
The BIA in unpublished decisions has upheld the IJ’s determination that the material
support bar did not apply. One case involved an Iranian woman whom the IJ determined
was not subject to the material support bar because she did not know and should not reasonably have known that the MEK was a terrorist organization.389 Another decision involved a Ugandan woman whom the IJ determined was not subject to the material support bar because any support she provided was de minimis and not material.390
Tip: How the practitioner and the respondent discuss the facts may make the difference in whether ICE OCC alleges and an IJ imposes this bar. Discuss the facts by focusing on the actions of members of the terrorist organizations and make clear that the respondent was inactive and passive during this activity.
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On October 23, 2008, DHS issued a factsheet outlining its process for implementing
its INA §212(d)(3) exemption authority to grant exemptions from the terrorism bars in
cases that are or have been pending before EOIR.391 The procedure outlined in the factsheet applies to nondetained cases that have orders of removal that became administratively final on or after September 8, 2008, and in detained cases with orders of removal
whatever the date of those orders.392 USCIS will not consider a case for an exemption
until after an order of removal is administratively final.393 This procedure was established
to ensure that all issues are fully litigated and that the possible exemption is the only issue
remaining in the respondent’s case. However, those whose eligibility for asylum is undisputed and who assert factual or legal claims that they are not subject to the terrorism bars
will be forced to wait until the BIA issues its decision before USCIS can consider them
for an exemption that might make a decision on that appeal unnecessary.
Because exemptions to this terrorism inadmissibility bar are within the sole jurisdiction of USCIS, EOIR has a limited role when it comes to the adjudication of terrorism bar
exemptions. However, the record of proceedings developed before EOIR and the resolution of issues by IJs and the BIA will assist in the ultimate adjudication of the exemption
authority. USCIS will only consider for an exemption those cases in which the sole obstacle to a grant of relief is one of the INA §212(a)(3)(B) grounds for which an exemption is currently available; therefore, it is very important that the record be developed fully and ensure this is the only issue barring the IJ from granting relief from removal.
Firm Resettlement
An asylum-seeker who was firmly resettled in another country prior to arriving in the
United States may not be granted asylum.394 An asylum-seeker “is considered to be firmly resettled if, prior to arrival in the United States, he or she entered into another nation
with, or while in that nation received, an offer of permanent resident status, citizenship,
or some other type of permanent resettlement.”395 After the U.S. courts of appeals developed differing approaches to analyze whether an asylum-seeker had firmly resettled,396
the BIA articulated a four-part test in Matter of A–G–G–:397
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 First, DHS has the initial burden to make a prima facie showing of an offer of firm
resettlement by presenting direct evidence of an asylum-seeker’s ability to stay in a
country indefinitely.398 In the absence of direct evidence, DHS may use indirect
evidence if it has a sufficient level of clarity and force to establish that the asylumseeker is able to permanently reside in the country.399 Evidence that permanent resident status is available to an asylum-seeker under the law of the country of proposed resettlement may be sufficient to establish a prima facie showing of an offer
of firm resettlement, regardless of whether the asylum-seeker applied for that status.400 A facially valid permit to reside in a third country constitutes prima facie evidence of an offer of firm resettlement, even if the permit was fraudulently obtained.401
 Second, if DHS carries its burden of producing prima facie evidence of resettlement, the respondent then bears the burden of showing by a preponderance of the
evidence that this mandatory bar does not apply because an offer of permanent residence has not been made or that the asylum-seeker’s circumstances would render
him or her ineligible for such an offer of permanent residence.402
 Third, the IJ will consider the totality of the evidence presented by the parties to
determine whether the asylum-seeker has rebutted the DHS’s evidence of an offer
of firm resettlement.403 If the IJ finds that the asylum-seeker has not rebutted the
DHS’s evidence, the IJ will find that the firm resettlement bar applies.
 Fourth, in the final step, if the IJ finds the asylum-seeker firmly resettled, the burden then shifts to the asylum-seeker pursuant to 8 CFR §§1208.15(a) and (b) to establish that an exception to firm resettlement applies by a preponderance of the evidence. The asylum-seeker can rebut the IJ finding of firm settlement if:
– The asylum-seeker’s stay in a third country is really a part of an unbroken chain
of flight, and the asylum-seeker remained in the third country only so long as
was necessary to arrange travel to another country without having established
significant ties in that country,404 or
– The asylum-seeker was subject to restricted and discriminatory treatment in the
third country, so that he or she was not given equal access to such basic rights
as housing, employment, or food rations, or receive permission to hold property
and enjoy other rights and privileges ordinarily available to others residing in
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the country, such as travel documentation, including a right of entry or reentry,
an education, public relief, or naturalization.405
As to the first firm-settlement exception, in Matter of D–X– & Y–Z–, the Chinese respondent obtained status to remain in Belize, traveled to the United States, and then voluntarily returned to Belize.406 The BIA held that the respondent did not remain in Belize
only as long as necessary to arrange travel to the United States and had instead established significant ties through his residence permit 407 Neither a relatively short residence
in Belize nor lack of employment in Belize sufficed to rebut DHS’s evidence of a facially
valid residence permit.408
If the asylum-seeker establishes an exception, the asylum-seeker can be granted asylum. If the asylum-seeker fails to establish an exception, he or she will be subject to the
mandatory bar for asylum. Practitioners should not confuse firm resettlement with dual
nationality. An asylum-seeker who has firmly resettled in a third country does not need to
establish that he or she is a refugee as to the country of resettlement in order to remain
eligible for asylum, but must establish that he or she is eligible for one of the two exceptions to the firm resettlement bar as defined in 8 CFR §208.15(a)–(b).
Asylum vs. Withholding
Criminal Convictions: A conviction for an aggravated felony is an automatic bar to
asylum, but not an automatic bar to withholding of removal. The aggravated felony conviction prevents a respondent from being eligible for withholding only if the sentence is
over five years or the crime otherwise constitutes a particularly serious crime in the
judgment of the IJ.409
Discretion: Asylum is subject to the IJ’s discretion while withholding is not discretionary. Any criminal activity, including repeated DUIs, could cause the IJ to deny asylum on discretionary grounds.
Legal Standard: Asylum-seekers must show past persecution or a well-founded fear of
future persecution.410 They must show a “reasonable possibility” of persecution.411 Withholding has a higher standard of proof, as it requires a showing of a “clear probability of
persecution.”412 Asylum, however, is discretionary, while withholding is mandatory if a
clear probability of persecution is established. Clear probability is solely an objective
test: the withholding applicant has to show a greater than 50 percent likelihood of persecution. On the other hand, well-founded fear has both subjective and objective compo-
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8 CFR §208.15(b).
Matter of D–X– & Y–Z–, 25 I&N Dec. 664 (BIA 2012).
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Id. at 664.
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8 CFR §1208.16(d)(2); Lopez-Cardona v. Holder, 662 F.3d 1110, 1111–12 (9th Cir. 2011).
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nents. The objective component is satisfied if there is as little as a 10 percent chance, or
less, of persecution.413
Derivative Benefits: An asylum-seeker can include his or her spouse and unmarried
children less than 21 years of age in the asylum application. These family members are
known as derivatives on the principal applicant’s asylum application. The derivative relatives included on the principal applicant’s application also are granted asylum when the
principal applicant is granted asylum if they are in the United States. If the derivative relatives are outside of the United States, the asylee can file Form I-730 for the relatives.
Children who are under 21 at the time the parent filed the asylum application will derive
status as long as they are included on the application at the time the IJ adjudicates the
application.414 For example, a child who is 20 when the parent filed the application with
the IJ but was not included on the application will still derive benefits if on the day of the
individual hearing, the parent adds the child to the application and the child is under 21
on that date. Withholding, on the other hand, is available just to the applicant—it does not
cover any derivative beneficiaries.
Number of Form I-589 Applications: Given the difference in derivative benefits between asylum and withholding of removal, those applying for asylum need submit just
one Form I-589 and include qualifying family members in the application. However,
there are strategic reasons to have family members who are eligible for derivative benefits file his or her own Form I-589, for example, if a family member has an independent
asylum claim or, in cases with a family-based particular social group, the family member
who was directly targeted will have a weaker case than the family member who was targeted on account of being the relative of the individual directly targeted. For withholding,
a separate Form I-589 must be filed for each family member as withholding does not confer derivative benefits.
Removal Protection: Asylum provides protection from removal to any country in the
world, and the noncitizen cannot be removed to any country while in valid asylee status.
Withholding provides country-specific protection, meaning that the applicant still can be
removed to a country other than the one in which he or she suffered or fears threat to life
or freedom. However, individuals may be removed only to a country that has agreed to
accept them, generally the country of birth, citizenship, or nationality.
Employment Authorization: Asylees belong to the classes of foreign nationals who are
“employment authorized incident to status,” which means they can work with or without
first seeking authorization from DHS. However, those with withholding of removal must
seek an Employment Authorization Document (EAD) under category (A)(10) on a yearly
413

INS v. Cardoza-Fonseca, 480 U.S. 421 (1987).
Previously, when an included child turned 21 years of age while the application was pending, he or
she aged out and lost derivative status, although he or she still could submit an asylum application on
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derivative status if they turn 21 after the asylum application is filed but before it is adjudicated (i.e., the
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basis. The individual must remember to file Form I-765 approximately three months before the EAD expires or the individual will lack an EAD in the interim between the expiration of the prior EAD and receiving the new EAD, which can impact the individual’s
opportunity for employment.
Opportunity for Lawful Permanent Residence and Naturalization: Asylees are eligible
to apply for adjustment of status after one year of asylee status and will eventually become eligible to apply for naturalization. Withholding of removal, on the other hand,
cannot be converted into permanent residence. When an IJ grants withholding of removal, the decision must include an explicit order of removal. If an individual with withholding becomes eligible to adjust status, this usually requires reopening the removal order
(though in some immigration courts, a Motion to Recalendar suffices) in order to adjust
status through, for example, marriage to a U.S. citizen if the individual is eligible to adjust status as a lawful permanent resident. This requires, inter alia, a careful analysis of
any criminal record.
Reporting to ICE: Those granted withholding of removal are actually first ordered removed, and then granted withholding of that removal. Due to the underlying removal order, they will fall under the jurisdiction of ICE Office of Enforcement and Removal
(ERO) and may need to report regularly to ERO. The frequency of the reporting will depend on the ICE ERO field office with jurisdiction over the geographic area where the
individual resides. Asylees do not report to ICE ERO.
Travel: Asylees can travel abroad using a Refugee Travel Document that will not expire during travel or using a U.S. passport once they become U.S. citizens. Asylees
should never travel with the passport issued by the country from which asylum was won
or return to that country. Returning to the country from which asylum was won can lead
to the U.S. government revoking asylum due to lack of continuing fear of persecution or
an allegation of fraud. Those with withholding of removal cannot travel outside of the
United States because that will execute the underlying removal order and trigger any unlawful presence of over six months rendering them subject to INA §§212(a)(9)(A)–(B).
Tip: ICE OCC may offer to stipulate to withholding of removal as a courtesy. Depending on the strength of the case, which includes one-year filing deadline, discretion, or
firm resettlement, this can be a generous offer or seem unreasonable. Whatever the practitioner’s inclination, the practitioner must discuss this offer with the client and discuss in
detail the above significant differences between asylum and withholding. The client must
understand the restrictive lifestyle that withholding of removal would bring before accepting an ICE OCC withholding of removal stipulation and balance that against any
shortcomings in the asylum claim.
Termination of Asylum or Withholding
An asylee who has been granted asylum may not be deported or removed unless asylum
status is terminated.415 Similarly, a respondent granted withholding of removal cannot be
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removed to the country to which removal has been ordered and withheld unless the withholding order is terminated.
An asylum officer can terminate asylum that was granted by USCIS if there was fraud
in the application, or the asylee was not eligible for the relief at the time it was granted.416
In addition, for applications made on or after April 1, 1997, the asylum officer can terminate asylum if:
 The asylee no longer has a well-founded fear of persecution because of a fundamental change in circumstances;
 There exists a safe third country to which the asylum-seeker may be removed under a bilateral or multilateral agreement providing for a full and fair procedure
governing the determination of refugee status;
 The asylee voluntarily has availed him- or herself of the asylee’s country of nationality or last residence (if there is no nationality);
 The asylee has acquired a new nationality and has availed him- or herself of its
protection; or
 The asylee becomes subject to a mandatory ground of disqualification.
With regard to applications filed before April 1, 1997, the asylum officer may terminate asylum if the asylee becomes subject to a mandatory ground of denial in effect at
that time (e.g., the asylee is convicted of a particularly serious crime). However, there is
developing case law on the proposition that USCIS lacks jurisdiction to terminate asylum
because INA §208(c)(2) states that the “AG may terminate asylum.”417 USCIS can terminate a grant of withholding of deportation or removal made under its jurisdiction.418
Upon termination, ICE OCC will commence exclusion, deportation, or removal proceedings, as appropriate.419 However, if USCIS does not conduct termination of asylum
status, termination of asylum status may occur in conjunction with removal proceedings.420 The statutory grounds for termination of asylum status are narrower than the
grounds of removability. As such, issues of removability and eligibility for relief from
removal should be deferred until the threshold determination is made regarding the termination of asylum status.421 DHS must establish, by a preponderance of evidence, that
416

8 CFR §1208.24(a).
Compare Nijar v. Holder, 689 F.3d 1077 (9th Cir. 2012) with Matter of A–S–J–, 25 I&N Dec. 893
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one or more of the grounds for termination noted above applies.422 In addition, an IJ may
terminate a grant of asylum, or a withholding of deportation or removal, made under the
jurisdiction of USCIS at any time after the foreign national has been provided a notice of
intent to terminate by USCIS.
This threshold termination question should still apply even to those asylees who have
adjusted status. However, the BIA has held that adjustment of status ends asylum protection thereby eliminating the threshold asylum termination analysis.423 The U.S. Court of
Appeals for the Fifth Circuit recently rejected this proposition holding that the BIA conflated the termination procedures for asylees and for refugees (found at INA §207) despite profound statutory differences and legislative history proving that these procedures
differ.424 This is a developing issue to watch.425
The burden of proof in termination of asylum status rests with ICE OCC. To terminate a grant of asylum pursuant to 8 CFR §1208.24, ICE OCC must establish, by a preponderance of the evidence, that (1) there was fraud in the asylum application, and (2) the
fraud was such that it rendered the individual ineligible for asylum at the time it was
granted.426 This burden of proof, however, does not require DHS to show that the individual knew of the fraud in the application.427
Tip: If the client’s asylum is terminated, consider adjustment of status under INA
§209(b) as “the plain wording [of the statute] does not require an alien to maintain his
asylum status to apply for adjustment of status.”428
PROTECTION UNDER THE CONVENTION AGAINST TORTURE
The Convention Against Torture (CAT) is a multilateral treaty aimed at preventing
and eliminating torture that was enacted into U.S. law on October 21, 1998, via the Foreign Affairs Reform and Restructuring Act (FARRA).429 Legacy INS issued the regulations on February 19, 1999, which were later amended on December 6, 2000.430
Article 3 of the CAT431 provides broad protection to potential victims of torture. The
CAT prohibits one country from sending a person to another country where he or she
422
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would be in danger of torture at the hands of the government or with the acquiescence of
the government. CAT protects any person—even a violent criminal, terrorist, or torturer—from removal to a country where he or she would be tortured. In addition, a person
seeking protection under CAT does not have to prove that the torture would be on account of the enumerated grounds of political opinion, religion, nationality, race, or membership in a particular social group. This distinguishes CAT from the current law on asylum and withholding of removal under INA §241(b)(3), a law that limits eligibility for
certain groups and requires that persecution be on account of one of the five enumerated
grounds.
Although CAT protection is broad, the regulations created two forms of protection
under CAT, one that is limited by the same statutory bars to INA §241(b)(3) withholding
of removal and the other of which has no bars but can be easily terminated.432 The two
forms of relief under CAT are withholding of removal and deferral of removal.
The first is essentially the same as withholding of removal under INA §241(b)(3). It is
known as Article 3 withholding (so-called for the section of CAT that applies).433 It provides protection for those individuals who are not barred from eligibility for having been
convicted of a “particularly serious crime” (including an aggravated felony for which the
term of imprisonment is at least five years).
The second is deferral of removal; this is a very limited protection for individuals who
do not qualify for withholding,434 those who are entitled to protection but subject to mandatory denial of withholding. Under these current rules, ICE may attempt to terminate
deferral of removal at any time. The difference between withholding and deferral of removal is explained in more detail below. Neither status leads to permanent residency nor
provides any mechanism for family members to join the protected person. Finally, neither
prohibits removal to a safe third country willing to accept the individual.
Definition of Torture
A respondent seeking CAT protection must allege danger or mistreatment that meets
the definition of torture to be eligible for protection. The BIA has defined torture as an
act causing severe physical or mental pain or suffering that must be an “extreme form of
cruel and inhumane treatment” and not lesser forms.435 Mental torture constitutes prolonged mental harm caused by the intentional or threatened infliction of severe pain, the
use or threat of serious mind-altering substances or procedures, the threat of death, or the
threat that another person will be subject to these harms.436
Torture is defined at 8 CFR §208.18 as:
51, at 197, U.N. Doc. A/RES/39/708 (1984) (entered into force June 26, 1987), reprinted in 1465
U.N.T.S. 85, 23 I.L.M. 1027 (1984), modified 24 I.L.M. 535 (1985).
432
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 An act that inflicts severe pain or suffering, mental or physical;437
 That is intentional;438
 That is done with the consent, instigation, or acquiescence of a person acting in an
official capacity;439
 On a person or a third person who is in the custody or control of the torturer;440
 Committed for such purposes as coercing, intimidating, or punishing the person or a
third person, or obtaining a confession or information from the person or a third person;441 and
 Not arising out of lawful sanctions.442
All of these elements must be present for an individual to establish eligibility for protection under CAT. The “intentional act” and “done with the consent, instigation, or acquiescence of a person acting in an official capacity” elements are perhaps the two most problematic elements for practitioners.
An Intentional Act
In Matter of J–E–,443 the BIA considered whether a Haitian citizen in removal proceedings demonstrated that it was more likely than not he would be tortured if he were deported to
Haiti. Legacy INS placed him in removal proceedings for having an aggravated felony conviction for a controlled substance violation, as well as for being present in the United States
without admission or parole. While he was before the IJ, J–E– applied for asylum, withholding of removal, and protection under CAT.
J–E– claimed that, as a deportee with a criminal conviction, he would be subjected to torture by the Haitian authorities by being detained indefinitely in inhumane conditions in police
holding cells. Moreover, he feared torture through police mistreatment. J–E– submitted evidence of the inhumane prison conditions in Haiti. The evidence showed that prison facilities
were overcrowded and inadequate, and that inmates were deprived of adequate food, water,
medical care, sanitation, and exercise. The evidence also indicated that many prisoners in
Haiti suffered, and even died, from malnourishment. Finally, the evidence submitted demonstrated that the Haitian government indefinitely detained deportees with criminal convictions.

437

8 CFR §208.18(a)(2). See, e.g., Habtemichael v. Ashcroft, 370 F.3d 774 (8th Cir. 2004) (finding that
threats of death sufficed to meet the threshold of severe pain provided that the intent requirement of
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The IJ determined that J–E– was statutorily ineligible for asylum and withholding of removal because of his aggravated felony conviction. The IJ also denied the application for deferral of removal under CAT, finding that J–E– had failed to prove that it was more likely
than not that he would be tortured by the Haitian authorities if he were returned to Haiti. J–E–
appealed the denial of the CAT claim to the BIA.
In considering J–E–’s claim, the BIA noted that the definition of torture is intended to
cover only extreme forms of cruel, inhuman, or degrading treatment or punishment, and
should exclude “other acts of cruel, inhuman or degrading treatment or punishment.” To wit,
torture differs from acts other than torture in the severity of the pain and suffering inflicted.
Relying on the definition of torture in the regulations, the BIA considered whether the acts J–
E– feared—indefinite detention; inhuman prison conditions; and police mistreatment—
amounted to torture.
First, the BIA held that indefinite detention of criminal deportees by Haitian authorities
does not constitute torture within the meaning of the regulations where there is no evidence
that the authorities intentionally and deliberately detain deportees in order to inflict severe
pain or suffering, mental or physical. Instead, the Haitian government’s policy of detaining
deportees with criminal convictions was a law enforcement act authorized by law to prevent
crime and insecurity. Therefore, as a lawful sanction, the policy of indefinite detention was
not intended specifically to inflict severe physical or mental pain or suffering. The BIA also
noted that there was no evidence to indicate that the policy of indefinitely detaining criminal
deportees was inflicted on them for a proscribed purpose.
Second, the BIA held that substandard prison conditions in Haiti do not constitute torture
within the meaning of the regulations where there is no evidence that the authorities intentionally create and maintain such conditions in order to inflict torture. Here, the BIA determined that, although the Haitian government detained people in facilities that they knew were
substandard, there was no evidence to indicate that the Haitian government intentionally and
deliberately created and maintained those substandard conditions in order to inflict torture on
the inmates.
Finally, the BIA held that evidence of the occurrence in Haitian prisons of isolated instances of mistreatment that may rise to the level of torture (as defined in CAT) is insufficient
to establish that it is more likely than not that J–E– would be tortured if returned to Haiti. Although the BIA acknowledged that there was some evidence of mistreatment by Haitian authorities of indefinitely detained people, it determined that J–E– failed to submit sufficient
evidence to show that these isolated instances of mistreatment were so pervasive as to establish a probability that J–E– would be subjected to torture.
The U.S. courts of appeals are split on the BIA’s take on the intentional act element of
torture seen in Matter of J–E–.444 The U.S. Court of Appeals for the Eleventh Circuit remanded the case of a Haitian petitioner with mental or physical illnesses because the IJ and BIA
merely rubber-stamped the holding in Matter of J–E– rather than determining whether the
respondent’s physical or mental illness would cause him to act out thereby garnering the at-
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tention and retaliation of prison guards who would more likely than not torture him.445 Conversely, the U.S. Court of Appeals for the Second Circuit upheld the denial of deferral of removal because “failure to maintain standards of diet, hygiene, and living space in prison does
not constitute torture unless under the CAT unless the deficits are sufficiently extreme and are
inflicted by government actors intentionally rather than as a result of poverty, neglect, or incompetence.”446 Compare those holdings with that of the U.S. Court of Appeals for the Ninth
Circuit, which ruled in favor of a Nigerian petitioner with AIDS who presented evidence that
he would be targeted in prison due to the fact that he had AIDS.447
Tip: When arguing government intentionality behind prison conditions as a basis for
CAT protection, identify whether the respondent has a medical or mental health condition, research how such a condition would be treated or perceived in the home country,
gather country conditions evidence to support the proposition that the respondent would
be targeted on account of the medical or mental health condition, and distinguish the case
from Matter of J–E–448 based on the respondent’s medical or mental health conditions.
All U.S. courts of appeals agree that CAT requires specific intent to cause severe pain and
suffering and, anything less, including evidence of willful blindness, is insufficient.449
With the consent, instigation, or acquiescence of a person acting in an official capacity
Where the government or a “public official” or an individual “acting in an official capacity” is the torturer, this element will be easy to prove.450 However, oftentimes the torture will not be the government or its official agents and proving “acquiescence” is key.
“Acquiescence” of the public official is defined in the regulation as prior awareness of
the torture, plus a subsequent breach of the legal responsibility to intervene to prevent the
torture—in other words, the official knew about the torture but did not try to stop it.451
“Acquiescence” cases are harder to prove when the torturer is a private party than in cases in which the public official is clearly the torturer.452
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When the torturer is not the government, the BIA has held that a respondent seeking
CAT protection must do more than establish that government officials are aware of the
activity constituting torture but are powerless to stop it and must instead prove “willful
acceptance” by the government.453 However, the majority of the U.S. courts of appeals
have since overruled this restrictive standard, holding that awareness and a lower “willful
blindness” standard is all this element requires.454 For example, in Hakim v. Holder, the
U.S. Court of Appeals for the Fifth Circuit held that the BIA applied the wrong “willful
acceptance” standard in finding that the petitioner did not show that the government of
Israel had acquiesced to any torture by Muslims in Israel. The court explained, “Requiring that government officials ‘willfully accept[]’ torture is inconsistent with the Senate
Committee on Foreign Relations statement that ‘willful blindness’ satisfies the statutory
standard.” Specifically, the Senate Committee on Foreign Relations stated that “(t)he
purpose of this condition is to make it clear that both actual knowledge and ‘willful
blindness’ fall within the definition of the term ‘acquiescence.’”455 Therefore, most of the
U.S. courts of appeals have rejected the BIA’s “willful acceptance” of torture standard
and instead have held that “acquiescence” encompasses the lower standard of “willful
blindness.” This lower standard is particularly relevant to respondents who have fled domestic violence, gang violence, or drug-cartel violence and the violence amounts to torture to which the government has and will continue to turn a blind eye.
Tip: Seek an expert witness testimony regarding on the country’s judicial and penal
system, ruling administration and the dynamics between government officials and the
particular group from who the respondent fears torture.
Burden of Proof and Legal Standard
The regulatory provisions for the burden of proof in CAT cases are found at 8 CFR
§208.16(c)(2). The respondent has the burden of proving that it is “more likely than not”
that he or she would be tortured if returned to the proposed country of removal. 456 This is
an objective and prospective standard meaning that while past torture is instructive to the
claim, the future potential torture is the focus. To ascertain if the respondent has met this
burden, the IJ should consider what will likely happen to the respondent if removed to
2008) (expanding upon Zheng and detailing how government inaction can transform into “willful
blindness” necessary to prove acquiescence).
453
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that country and whether that amounts to the legal definition of torture.457 Unlike asylum
and withholding of removal under INA §241(b)(3), the respondent always bears the burden of proving that he or she will be tortured no matter where in the country of feared
torture he or she relocates.
If the respondent attempts to meet his or her burden of proof by arguing that a series
of hypothetical events will occur leading to torture, then the respondent must prove that it
is “more likely than not” that each event will occur.458 In Matter of J–F–F–,459 the BIA
held that a Dominican man was not eligible for CAT protection because he could not
show that it was more likely than not he would suffer torture on return to the Dominican
Republic. The respondent argued that upon his return to the Dominican Republic, he
might not have been able to take his psychiatric medications, which then would cause
him to become “rowdy.” This, then, might lead to his subsequent arrest by Dominican
police, resulting in a likelihood of torture once in jail. The BIA held, however, that an
applicant cannot string together a series of suppositions to show that it is more likely than
not that torture will result when the evidence does not show that each step in the hypothetical chain of events is more likely than not to happen.
However, compare the BIA’s holding in Matter of J–F–F– with the U.S. Court of Appeals for the Ninth Circuit in Haile v. Holder. The petitioner was a citizen of Eritrea who
had been a member of the Eritrean Liberation Front (ELF), an organization that fought
for Eritrea’s independence from Ethiopia.460 The petitioner believed that because she refused a local official’s marriage offer, the official would have her killed if she returned.
The IJ determined that she was ineligible for asylum, withholding of removal, and protection under CAT in the form of withholding because the ELF was a terrorist organization
and the applicant had been engaged in terrorist activities. However, the court held that
she was entitled to deferral of removal under the CAT because there was substantial, uncontroverted evidence that she had been targeted, because of her ELF membership, by a
powerful government official in Eritrea, and she presented a strong motive for why the
local government would continue to pursue her if she were returned.461
A helpful case in understanding the BIA’s application of the “more likely than not”
standard is Matter of G–A–,462 where the BIA considered the case of an Iranian Christian
citizen of Armenian heritage who feared torture by the authorities in Iran due to his religion, heritage, lengthy residence in the United States, and drug trafficking conviction. G–
A– applied for deferral of removal under CAT. The BIA noted that the evidence supported G–A–’s claim that the Iranian authorities subject Armenian Christians to harsh discrimination and abuse, and that people with narcotics violations “face particularly severe
punishment.” The BIA also highlighted that G–A– had lived in the United States for
See Green v. U.S. Att’y Gen., 694 F.3d 503, 507–08 (3d Cir. 2012).
Matter of J–F–F–, 23 I&N Dec. 912 (BIA 2006).
459
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460
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more than 25 years and found that the evidence indicated that people such as G–A–, who
have lived for a long period of time in the United States, “are perceived to be opponents
of the Iranian Government or even Pro-American spies.” Lastly, the BIA cited the widespread use of torture in Iran. Taking this all into consideration, the BIA determined that it
was more likely than not G–A– would be subject to torture if he were forced to return to
Iran.
Article 3 Withholding vs. Deferral of Removal
After the IJ decides that a person is entitled to protection under CAT, he or she must
consider whether any bars prohibit withholding of removal. The mandatory bars to 8 CFR
§208.16 Article 3 withholding are the same as the bars in withholding of removal under
the INA. These are contained in INA §241(b)(3)(B), and include the following:
 Persecutors of others;
 Persons convicted of a particularly serious crime;
 Persons who pose a danger to the community or to the security of the United
States; and
 Persons about whom there are serious reasons to believe they have committed a serious nonpolitical crime outside the United States.
If one of the bars applies to a person otherwise eligible for CAT protection, the IJ
must grant deferral of removal per 8 CFR §208.17. Deferral is an extremely limited protection that is subject to termination. The IJ must notify the person that deferral does not
confer any lawful or permanent immigration status. Furthermore, it does not mean the
person will be released from custody or that an EAD is guaranteed. Additionally, the status may be terminated at any time if the IJ finds there is no longer a likelihood of torture
in the person’s country.463 However, persons who are granted deferral of removal and
who cannot be removed to any third country cannot be detained indefinitely, and are subject to the post-final order of removal custody determination process detailed in 8 CFR
§241.13–.14.
Termination of deferral is an easy process for ICE to conclude and a difficult one for the
person who had been granted deferral to defend against. ICE may file a motion to schedule
a hearing on whether deferral should be terminated. There is no time or number limit on the
motions ICE may file. The IJ must grant the ICE motion to schedule a hearing if it is accompanied by “evidence that is relevant to the possibility that the asylum-seeker would be
tortured ... that was not presented at the previous hearing.”464 The IJ will notify the person
of the hearing, and the person bears the burden to prove again, for a de novo review by the
IJ, that he or she is more likely than not to be tortured if removed to his or her country. The
de novo determination is based on the record of proceeding and initial application in addition to any new evidence submitted by DHS or the respondent, as to whether the respond-
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ent is more likely than not to be tortured in the country to which removal has been deferred.465 If deferral is terminated, the person may appeal to the BIA.466
Furthermore, the CAT interim rule contains a provision that would allow the U.S. Department of State to obtain diplomatic assurances from the government of another country
that it will not torture a person returned by the United States.467 If diplomatic assurances are
obtained, the AG, the AG’s deputy, or the top immigration officer then may decide to remove a person to that country. There is no opportunity for review of this decision by an IJ,
asylum officer, or the BIA.468 Of course, diplomatic assurances are contingent on the existence of a diplomatic relationship between the United States and the country at issue.
Supporting Evidence
The IJ must consider “all evidence relevant to the possibility of future torture.”469 This
includes, but is not limited to:
 Evidence of past torture;
 Evidence on whether the person could relocate to a safe part of the country;
 Evidence of country conditions; and
 Evidence of “gross, flagrant or mass violations of human rights” in the country.470
The evidentiary burden to qualify for CAT protection is substantially similar to the burden to prove asylum or withholding of removal under current law. As further discussed below, the REAL ID Act471 provisions regarding credibility also apply to CAT claims. Credible testimony alone may sustain the burden of proof.472
Filing Procedures
In general, the procedures to determine whether a person is eligible for CAT protection track the asylum procedures in immigration court. The respondent seeking asylum
and withholding also will be considered for CAT protection if he or she requests such
consideration, or if the evidence indicates that he or she may be tortured. CAT protection
is requested by checking off the appropriate boxes at the top of page 1 and on page 5 of
the Form I-589.
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Those who are subject to removal under INA §235(c) based on inadmissibility on security or related grounds may request CAT protection. If an individual in these proceedings requests Article 3 protection, ICE will assess the applicability of Article 3 to ensure
that a removal order would not violate the obligations of the United States under CAT.
There is no review by an IJ, asylum officer, or the BIA. Those who already have a
§235(c) removal order may be considered for deferral, but they will not be able to request
a review by an IJ.
EVIDENTIARY REQUIREMENTS
Whether applying for asylum, withholding of removal, or CAT, the respondent must
meet evidentiary requirements. The REAL ID Act of 2005,473 enacted on May 11, 2005,
established evidentiary provisions that cover applications filed on or after that date. These
evidentiary provisions include more demanding credibility and claim corroboration requirements. REAL ID also altered judicial review provisions, which are discussed in
Chapter 13.474
Credibility Determinations
The respondent’s credible, persuasive, and specific testimony is extremely important
to satisfy the burden of proof.475 This is because credible testimony alone can suffice to
support an asylum claim. Prior to the REAL ID Act, there was a presumption of credibility. The REAL ID Act eliminated this presumption and established “totality of the circumstances and all relevant factors” as the credibility determination standard. As a result,
IJs may look to demeanor, candor, responsiveness, plausibility, consistency, or any other
relevant factor.476 Other relevant factors could be the respondent’s mental health477 and
cultural differences.478 For example, in many other cultures evading eye contact is a sign
of respect rather than an indication of a lack of candor. Similarly, some cultures value
stoicism or suppressing emotions even when confronted with a painful memory.
Before the REAL ID Act, incidental or minor inconsistencies that did not go to the
heart of the application would not destroy an otherwise strong asylum or withholding
claim.479 Now, even an inconsistency, inaccuracy, or falsehood that does not go to the
heart of the respondent’s claim, can be considered by an IJ in making a credibility determination.480 For example, IJs sometimes rely on inconsistencies between the CFI “tran473
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script” and assertions on Form I-589 despite the former not being actual transcripts but
rather the asylum officer’s handwritten notes of the (often pro se) interview.481 The consistency of the evidence must be examined based on comparisons between any written
and oral statements, consideration of whether these were made under oath or not, and
consideration of the circumstances in which the statements were made.482 The internal
consistency of a statement, and its consistency with other evidence of record, shall be
considered.483 Inaccuracies and falsehoods in such statements will be weighed in such a
credibility determination.484
Tip: An adverse credibility finding can be devastating to a respondent’s claim because
credibility determinations are afforded substantial deference on appeal.485 Build the record proactively to prove that the cause for any potential credibility issues stems from
mental health or cultural issues, for example, and therefore does not signal true credibility
issues. An expert witness who is “qualified as an expert by knowledge, skill, experience,
training, or education” and can provide testimony based on sufficient facts or data that is
the product of reliable application of reliable principles and methods pursuant to Rule
702 of the Federal Rules of Evidence (FRE)486 and the seminal case of Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 587 (1993), will best educate the IJ and serve
the record.487 While the standard for evidence admission in immigration court is the low
“probative and fundamentally fair” standard and the FRE are not binding in immigration
proceedings, the FRE serve as useful guidance, especially when it comes to expert witness testimony.488 Compliance with FRE 702 will best protect expert testimony against an
ICE OCC objection.
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Corroboration
Until May 11, 2005, the respondent’s credible testimony alone without any other requirements could meet the evidentiary standard for asylum. 489 Then the REAL ID Act
codified as a requirement the optional standard the BIA previously outlined in Matter of
S–M–J–,490 stating that a respondent who seeks asylum or withholding of removal has the
burden of demonstrating eligibility for such relief, which may require the submission of
corroborative evidence.491 The REAL ID Act states, “Where the trier of fact determines
that the applicant should provide evidence that corroborates otherwise credible testimony,
such evidence must be provided unless the applicant does not have the evidence and cannot reasonably obtain the evidence.”492 Under this standard, a respondent now must produce evidence to corroborate his or her testimony if the IJ requires it and if it reasonably
can be obtained.493 However, the IJ is not required to identify the specific evidence necessary to meet the applicant’s burden of proof.494 Where an IJ finds that a respondent has
not provided reasonably available corroborating evidence to establish his or her claim,
the IJ should first consider the respondent’s explanations for the absence of such evidence and, if a continuance is requested, determine whether there is good cause to continue the proceedings for the respondent to obtain the evidence.495
Tip: Obtaining evidence from the home country—especially original documents—is
often difficult. Luckily, technological advancements like the ubiquitous Whatsapp smart
phone application have eased this task through its camera feature. When only photos and
not the originals are possible and the IJ takes issue with this evidence, rely on the best
evidence rule legal principle.496 This rule applies when the original document is unavailable and there is an acceptable excuse for its absence, which is similar to the “good cause”
corroboration requirement. If those two conditions are met, request that the IJ allow the
use of secondary evidence, the copy, to prove the contents of the original document. Re-
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mind the IJ that the post–REAL ID corroboration requirement requires the submission of
this secondary evidence.
Generally, a request to obtain documentation or statements from individuals in the
home country will be considered reasonable when the respondent claims regular contact
with family or friends in the home country and those individuals are safely able to provide detailed information about a relevant element of the applicant’s claim or send to the
applicant the specific documents identified.497 Examples of unreasonable corroboration
requests were an IJ expecting the respondent to provide a statement from an unidentified
stranger who witnessed an ethnically motivated assault on the applicant,498 an IJ expecting the respondent to obtain documentation corroborating his detention and abuse from
the same authorities responsible for allegedly subjecting him to persecution,499 and an IJ
expecting a respondent to obtain documents from his family in a refugee camp despite his
“functional illiteracy” and the “circumstances of his departure.”500
Tip: In addition to the respondent’s credible testimony, make every effort to submit
documentary or testimony evidence specific to the respondent seeking asylum, withholding, or CAT as well as country conditions information. Also, record any attempts to obtain documentary evidence specific to the respondent’s case. Proactively explain why any
missing documentary evidence the IJ may expect could not be obtained or would be unreasonable to try to obtain. One way to do this is through direct examination of the respondent.
CONCLUSION
Three important forms of relief from removal are asylum under INA §208, which is a
discretionary benefit, withholding of removal (restriction on removal) under INA
§241(b)(3), and Convention Against Torture relief under 8 CFR §§208.16–18. There are
significant differences among these three forms of relief in regard to eligibility requirements and benefits deriving from the IJ’s approval of the application. Practitioners must
learn to differentiate the eligibility requirements, evidentiary standards, ineligibility
grounds, bars, and benefits of these humanitarian forms of relief from removal in order to
best advocate for those who fear returning to their country.
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