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USCIS Memo: Guidance for Processing Reasonable Fear, Credible Fear, Asylum, and 

Refugee Claims in Accordance with Matter of A-B- 
 
The U.S. Citizenship and Immigration Services memorandum lays out five overarching asylum 
requirements (delineated below) that must be met to receive a positive credible fear finding in a 
PSG-based asylum claim. While these broad categories are not new, the guidance elaborates on 
the application of each requirement by citing extensively from Matter of A-B-. The result is that 
the guidance clearly emphasizes that “[i]n general . . . claims based on membership in a 
putative particular social group defined by members’ vulnerability to harm of domestic 
violence or gang violence committed by non-government actors will not establish the basis 
for asylum, refugee status, or a credible or reasonable fear of persecution.”2 The memo’s 
final substantive paragraph stresses that “[o]fficers should be alert” that this generalization also 
applies to credible and reasonable fear screenings, suggesting that applicants making such claims 
will generally be unable to prove that their home government is “unable or unwilling” to protect 
them from persecution.3 
 
The memo elaborates on each of the five requirements with specific reference to asylum claims 
related to domestic violence and gang violence. 
 
1. To qualify for asylum based on membership in a particular social group, the applicant 

must prove that he or she belongs to a PSG that (1) shares an immutable characteristic; 
(2) is defined with particularity; and (3) is socially distinct within the society in 
question. 

• The memo stresses that in determining particularity, the terms of a proposed group must be 
analyzed “collectively” rather than “in isolation.”  
o Suggests that under this standard, PSGs related to domestic violence are unlikely to meet 

the particularity requirement: “[T]he combined terms ‘married,’ ‘women,’ and ‘unable to 
leave the relationship’ are unlikely to be sufficiently particular even though the terms 
‘married and ‘women’ may independently have commonly understood definitions within 
the relevant society.”4 

                                            
1 This summary document in no way suggests the authors’ agreement with the USCIS or OPLA guidance or with the 
Attorney General’s decision in Matter of A-B-. In addition to many other concerns, the authors note that these 
sources are highly unlikely to comply with relevant federal and international law. This document is solely intended 
to provide a sober analysis of the key points from the Government’s recently issued memoranda in order to inform 
and empower immigrant advocates. 
2 USCIS, Guidance for Processing Reasonable Fear, Credible Fear, Asylum, and Refugee Claims in Accordance 
with Matter of A-B-, Policy Memorandum, 6 (Jul. 11, 2018) (emphasis in original). Note that this sentence is the 
only textual sentence in the memo that is highlighted in bold font. 
3 Id. at 10. 
4 Id. at 3. 
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• The memo characterizes gang violence as “private criminal activity” and suggests that PSGs 
based on gang persecution “are too diffuse to be recognized as a particular social group.”  
o “Persecution on account of a protected ground can occur within the context of 

generalized violence. However, in societies where virtually everyone is at risk of crime – 
or broad swaths of society are at risk of crime – groups defined by their vulnerability to 
crime are not a subdivision of the society, but instead are typical of the society as a 
whole.”5 

• The memo also draws attention to the interaction of the “particularity” and “social 
distinction” categories. 
o A group that is defined too narrowly will likely not be socially distinct – such as 

“Guatemalan women who are unable to leave their domestic relationships where they 
have children in common.” 

o A group that is defined too broadly will likely not be particular – such as persons who 
face gang persecution because they are “resistant to gang violence.” 

o Cites “a tribe or a clan” as likely to meet the PSG definition “because they have highly 
recognizable, immutable characteristics that have discrete boundaries.”6  

• The memo emphasizes that a PSG “must exist independently of the harm asserted.” 
o Suggests that PSGs related to domestic violence will struggle to meet this requirement: 

“[Matter of A-B-] casts doubt on whether a particular social group defined solely by the 
ability to leave a relationship can be sufficiently particular. Even if ‘unable to leave’ were 
particular, the applicant must show something more than the danger of harm from an 
abuser if the applicant tried to leave, because that would amount to circularly defining the 
particular social group by the harm on which the asylum claim was based.”7 

 
2. An applicant must prove that membership in the PSG “is a central reason for the 

applicant’s persecution.” 

• The memo states that “when a private actor inflicts violence based on a personal relationship 
with the victim, the victim’s membership in a larger group often will not be ‘one central 
reason’ for the abuse.”8 
o A domestic violence case in which a victim is “attacked based solely on her preexisting 

personal relationship with her abuser” thus does not qualify for asylum, even if the 
persecutor is a member of the government.9 

 
3. If the applicant is persecuted by non-state actors, the applicant must show that the 

applicant’s home government is unwilling or unable to protect him or her. 
• In order to meet this requirement for non-state actors, the memo repeatedly articulates the 

standard that “[t]he applicant must show the government condoned the private actions or at 
least demonstrated a complete helplessness to protect the victim.”10  
o Showing “the government’s difficulty controlling the private behavior” or “problems 

effectively policing certain crimes, like domestic violence or gang-related activities” is 
insufficient to meet this requirement.11  

                                            
5 Id. at 4. 
6 Id.  
7 Id. at 5. 
8 Id. at 6. 
9 Id. at 6. 
10 Id. at 2, 6, 10. 
11 Id. at 6. 
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o The failure of police to act upon a police report also “does not necessarily mean that the 
government is unwilling or unable to control crime.”12 

• The memo states that “few gang-based or domestic-violence claims involving particular 
social groups defined by the members’ vulnerability to harm may merit a grant of asylum” 
because applicants will be unable to sufficiently prove the government’s lack of protection. 
o “The mere fact that perfect policing does not exist in the applicant’s home country, that 

the country in question has an extremely high crime rate, or that certain populations are 
more likely to be targeted by private criminals, does not itself establish the home 
government is ‘unable or unwilling’ to curb the persecution.”13 
 

4. The AO must analyze the feasibility, effectiveness, and reasonability of internal 
relocation in the applicant’s home country. 

• The memo directs AOs to deny the applicant’s claim “[i]n cases where internal relocation 
presents a reasonable solution.” 
o “When the applicant has suffered personal harm at the hands of only a few specific 

individuals, internal relocation would seem more reasonable than if the applicant were 
persecuted, broadly, by her country’s government.” 

o Notes that burden of proof to show reasonableness of relocation is on the applicant unless 
the applicant has established past persecution or faces government persecution.14 
 

5. The AO must determine whether the applicant merits a positive grant of discretion. 
• The memo emphasizes discretion as “a discrete requirement for the granting of asylum” that 

“should not be presumed or glossed over solely because an applicant otherwise meets the 
burden of proof for asylum eligibility.”15 

• The memo draws attention to discretionary factors related to an applicant’s manner of entry 
to the US, including “the circumvention of orderly refugee procedures” and the applicant’s 
passage through a third country. 
o Notes that unlawful entry can be a “serious adverse factor,” although it “should not be 

considered in such a way that the practical effect is to deny relief in virtually all cases” 
and “[t]he danger of persecution will outweigh all but the egregious adverse factors.” 

o “Specifically, USCIS personnel may find an applicant’s illegal entry, including any 
intentional evasion of U.S. authorities, and including any conviction for illegal entry 
where the alien does not demonstrate good cause for illegal entry, to weigh against a 
favorable exercise of discretion.” 
! Suggests that “good cause” could be shown if an applicant’s “illegal entry was 

necessary to escape imminent harm and that he or she was thereby prevented from 
presenting himself or herself at a designated United States POE.” 

o Directs officers to also consider “whether the applicant demonstrated ulterior motives for 
the illegal entry that are inconsistent with a valid asylum claim”.16 

 
Additional guidance 
• The memo notes that there is no presumption of credibility in fear interviews, and that a 

negative credibility determination is sufficient to issue a negative fear determination. 
                                            
12 Id. 
13 Id. at 10. 
14 Id. at 7. 
15 Id. 
16 Id. at 6–7. 
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o If any inconsistencies exist, “[w]hether the inconsistencies, inaccuracies, or falsehoods go 
to the heart of the applicant’s claim are irrelevant.”17 

• The memo draws attention to the definition of persecution, noting that it “does not embrace 
harm arising out of civil strife or anarchy.”18 

• The memo also elaborates on the appropriate legal authority to be used by AOs in fear 
screenings. 
o Emphasizes that Matter of A-B- is “effective immediately and is binding on all USCIS 

officers.” It directs asylum officers not to follow Matter of A-R-C-G-, but to follow other 
precedent consistent with Matter of A-B- (noting favorably Matter of M-E-V-G- and 
Matter of W-G-R-).19 

o Directs AOs to apply AG and BIA decisions, as well as federal circuit court law “to the 
extent that those cases are not inconsistent with Matter of A-B-.” It notes that while the 
relevant circuit court is the court in which an applicant’s removal proceedings would be 
held, “removal proceedings can take place in any forum selected by DHS” and so AOs 
should rely primarily on BIA decisions as well as, “if necessary,” the circuit where the 
fear interview is held.20 

• The memo states that “[i]f an asylum application is fatally flawed on one essential ground – 
‘for example, for failure to show membership in a proposed social group’ – then a USCIS 
officer need not examine the remaining elements for asylum.”21 

 
 

OPLA Memo: Litigating Domestic Violence-Based Persecution Claims 
Following Matter of A-B- 

 
In addition to summarizing Matter of A-B- and covering most major points of the USCIS memo, 
the Office of the Principal Legal Advisor memo provides additional guidance on proving 
membership in a PSG, asylum seekers’ evidentiary requirements, and other legal questions. 
 
Guidance related to PSG formulation 
• The memo presents Matter of A-B- as requiring rigorous individualized claim assessment, 

rather than categorically denying all domestic violence and gang related claims. 
o Emphasizes that asylum applications should be assessed “in a fulsome way that covers all 

pertinent requirements.”22 
o Notes that “although the AG overruled Matter of A-R-C-G-, he did not conclude that 

particular social groups based on status as a victim of private violence could never be 
cognizable, or that applicants could never qualify for asylum or statutory withholding of 
removal based on domestic violence.”23 

                                            
17 Id. at 7. 
18 Id. at 5 n. 3. 
19 Id. at 2. 
20 Id. at 8–9. 
21 Id. at 2. 
22 OPLA, Litigating Domestic Violence-Based Persecution Claims Following Matter of A-B-, Memorandum, 3 (Jul. 
11, 2018). 
23 Id. 
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o Similarly notes that the AG did “not decide that violence inflicted by non-governmental 
actors may never serve as the basis for an asylum or withholding application based on 
membership in a particular social group.”24 

o However, “[p]rivate criminal victimization per se (including domestic violence), even 
when widespread in nature, is insufficient to establish eligibility for asylum or statutory 
withholding of removal.”25 

• While the memo reiterates that a PSG must “exist independently” of the harm asserted, the 
footnotes provide some support for applicants. 
o Footnote 4 notes that there remains “the unique possibility, as recognized by the Board in 

M-E-V-G-, that in some situations “[u]pon their maltreatment, [victims] would experience 
a sense of ‘group’” based on an immutable characteristic that becomes socially distinct.26 

o Footnote 5 notes that if a pro se applicant has raised a PSG that is based on the harm 
suffered and/or feared, “it is a best practice for an OPLA attorney to advise the IJ of this 
problem as early in proceedings as possible . . . Though adversarial, a ‘cooperative 
approach’ in Immigration Court should not be eschewed.”27 

• Footnote 7 elaborates on the position that “a domestic relationship is not necessarily an 
immutable trait” and expands upon the reasonableness of internal relocation. 
o While DHS recognizes that an applicant’s ability to terminate a domestic relationship 

“does not automatically mean that her domestic relationship is mutable . . . the ability to 
obtain a divorce or separation and to leave her country are relevant considerations as to 
whether that relationship is mutable, and serve as strong evidence of the viability of 
internal relocation.” 

o Notes that adjudicators should also consider whether an applicant sought help from the 
authorities to terminate her domestic relationship.  

o “[A]n applicant’s ability to marshal support and resources to travel to the United States 
has a weighty bearing on whether she could have availed herself of those same support 
networks and resources to reasonably internally relocate within her own country, as 
opposed to invoking the need for international protection – and if not, why not.”28 

• The memo acknowledges that given the overruling of Matter of A-R-C-G, it is likely that 
DHS and EOIR “will be forced to address the issue of ‘gender alone’-based particular social 
group claims, e.g., ‘women of Country X.’” 
o OPLA attorneys are directed to “not take a position on the cognizability of such ‘gender 

alone’ formulations until further guidance is disseminated or without consulting with 
ILPD.”29 

• The memo notes that while Matter of A-B- “cast doubt” on family-based PSGs, the decision 
did not explicitly address this issue and thus, “unless and until there is a controlling ruling to 
the contrary, [the BIA’s decision in Matter of] L-E-A remains binding precedent.”30 

 
Evidentiary requirements for asylum seekers 
• The memo emphasizes that an adjudicator may require corroborative evidence in addition to 

an applicant’s testimony.31 
                                            
24 Id. at 5. 
25 Id. at 3. 
26 Id. at 4 n. 4. 
27 Id. at 5 n. 5 
28 Id. at 7 n. 7 
29 Id. at 8. 
30 Id. at 8-9. 
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• In claims involving domestic violence, “an applicant’s knowledge [of her abuser], or her 
failure to reasonably explain the lack thereof, is relevant to whether the applicant’s testimony 
is credible, persuasive, and sufficiently detailed to satisfy her burden of proof.”32  
o Footnote 9 gives a long list of detailed questions about the “putative persecutor” that 

OPLA should consider asking the applicant.33 
• “[T]he applicant’s current domestic and/or intimate relationships also may have a  bearing on 

her asylum and statutory withholding of removal applications.” 
o While footnote 10 directs that these inquiries should “be conducted with due care and 

appropriate sensitivity,” the memo nevertheless encourages inquiries into the applicant’s 
current domestic or intimate relationships and children “to develop the record with 
material information to better assist the adjudicator in making a fully informed 
decision.”34  

• The memo predicts “an increase of voluminous, pre-packaged country/society-specific 
materials” speaking to asylum requirements, and notes that “a purely statistical showing” of 
the individuals being harmed “is not by itself sufficient proof of the existence of a persecuted 
group.”35 
o As an example, the memo cites the prevalence of intimate-partner violence in the U.S.36 

 
Additional legal issues 
• The memo provides additional guidance on relevant legal authority.  

o States that OPLA attorneys may rely on Matter of R-A- as persuasive authority.37 
o “[E]xisting circuit court case law distinguishing A-R-C-G- still may prove useful in any 

given case.”38 
• In pending cases in which relief has been granted based on Matter of A-R-C-G-, OPLA 

should make case-by-case decisions about whether to file supplemental briefs. However, “it 
generally will not be necessary” to file a new brief citing to Matter of A-B- as “[t]he BIA will 
be fully aware of the decision.”39  

 
 

                                            

31 Id. at 7. 
32 Id. 
33 Id. at 7 n. 9. 
34 Id. at 8 n. 10. 
35 Id. at 6. 
36 Id. 
37 Id. at 2 n. 2. 
38 Id. at 6. 
39 Id. at 8. 


