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Executive Summary

“

It is the policy of this State that Oregon be a jurisdiction
that embraces, celebrates, and welcomes its immigrant
and refugee residents and recognizes their contributions to
the collective prosperity of all Oregonians.
– Oregon Governor Kate Brown, Executive Order 17–04, February 20171

”

From its inception as a state, Oregon has struggled with exclusionary policies against immigrants
and communities of color. In 1977, the unlawful and discriminatory interrogation of long-time
Oregon resident Delmiro Trevino led to a lawsuit and culminated in the legislation known today
as ORS 181A.820. Though overlooked and underenforced for many years, this “sanctuary”
statute is an important and powerful tool in the effort to build a more inclusive Oregon by
combating unlawful and discriminatory practices through the disentanglement of state and local
police from federal immigration enforcement.
As President Trump’s administration advances a corrosive and divisive deportation policy, ORS
181A.820 is a crucial component of Oregon’s efforts to advance racial and cultural inclusion.
• By building trust across communities, ORS 181A.820 helps local law enforcement keep
Oregon safe. Law enforcement agencies in Oregon and across the country support disentanglement policies because they empower state and local police to focus their limited resources
on key public safety objectives: preventing, investigating, and punishing crime. Disentanglement policies also improve public safety and effective policing by building trust and encouraging crime reporting at a community level.
• By protecting diverse communities from rights violations, ORS 181A.820 strengthens
the rule of law. Oregon’s disentanglement policy is grounded in state powers enshrined by
the Tenth Amendment of the United States Constitution. Disentanglement strengthens the
rule of law by preventing the illegal and selective administration of federal civil immigration law
by state and local officials untrained in immigration proceedings. This clear separation of roles
reduces the risk of racial discrimination, profiling, harassment, and other rights violations by
Oregon law enforcement agencies. It also promotes the uniform application of immigration law
and protects Oregon localities from liability.

1

Or. Exec. Order No.17-04, ¶ 2 (Feb. 2. 2017), https://www.oregon.gov/gov/Documents/executive_orders/eo_17-04.pdf.
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• By furthering inclusion, ORS 181A.820 improves Oregonians’ collective prosperity.
Powerful empirical evidence shows that disentanglement policies not only improve community
safety and the rule of law but also enhance civic engagement and raise the level of collective
prosperity. These benefits are particularly strong in Oregon, where immigrants are an integral
part of the state’s social fabric, history, and economy.
In contrast to the collective benefits of disentanglement, the Trump administration’s racialized
agenda of immigration detention and deportation threatens to divide and destabilize Oregon
communities. Looking ahead, it is critical that Oregon acts to fortify and expand its inclusionary
practices and policies.

To strengthen ORS
181A.820, Oregon
should:
• Eliminate the statute’s
criminal exception to
information sharing
with immigration
enforcement;
• Enforce the statute
against Oregon
correctional facilities
that maintain unlawful
contracts, agreements,
or engagements
(formal or informal)
with Immigration and
Customs Enforcement
(ICE);
• Provide training and
clear guidance to enable
state and local officials’
compliance with the
statute; and
• Revise the statute
to include economic
and noneconomic
damages as a remedy
for any violation of ORS
181A.820.

To uphold the rule of
law and improve access
to justice, Oregon
should:

To defend Oregonians
from discrimination and
harassment, Oregon
should:

• Add a due process
clause to the Oregon
Constitution;

• Delineate essential public
service providers as “safe
zones”;

• Provide universal
representation to
persons in removal
proceedings;

• Amend anti-profiling
legislation to combat
police bias based on real
or perceived immigration
or citizenship status;

• Prevent courthouse
arrests;
•

•

•
•

• Revise Oregon’s statute
criminalizing provision
Change the evidence
of false information to a
code to prevent improper
peace officer;
use of immigration status
in civil and criminal
• Amend Oregon antiproceedings;
discrimination statutes
to include perceived
Standardize U visa
immigration status as a
certification procedures
protected class and close
for victims of crime;
the loophole allowing the
Refuse to honor unlawful
passage of discriminatory
ICE detainers; and
laws; and
Prohibit state or local
• Enhance employee
contracts with private
protections in the
prisons engaging in
workplace.
immigration detention.

To ensure equal access
to state privileges,
Oregon should:
• Reestablish a driver’s
license program
accessible to all Oregon
residents;
• Establish parity in
residency requirements
for in-state tuition rates;
and
• Extend health coverage
to all undocumented
adults in Oregon.

Together, Oregonians can and must defend and advance the rule of law in
order to protect the safety, rights, and collective prosperity of all.
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disentanglement
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a. Oregon’s history is intertwined with a legacy of racial exclusion that has
included discrimination and violence against immigrant communities.
Oregon is the only state in the United States that began as explicitly “whites only.”2 In 1844, the
territory of Oregon passed the infamous “Lash Law,” ordering all blacks in Oregon to be whipped
twice a year until they left the territory.3 When Oregon became a state in 1859, its constitution
banned all blacks and “mulattos” of mixed ethnic heritage from living in the state.4
After the Civil War, the Thirteenth, Fourteenth, and Fifteenth Amendments to the US
Constitution superseded Oregon’s anti-black laws. However, Oregon itself did not finish ratifying
these amendments until nearly a century later: the Fifteenth Amendment, giving blacks the right
to vote, was not ratified by Oregon until 1959, and the Fourteenth Amendment, including the
Equal Protection Clause, was permanently ratified by Oregon only in 1973.5

2 DeNeen L. Brown, When Portland banned blacks: Oregon’s shameful history as an ‘all-white’ state, The Washington Post (Jun. 7,
2017), https://www.washingtonpost.com/news/retropolis/wp/2017/06/07/when-portland-banned-blacks-oregons-shameful-history-as-an-all-white-state/?noredirect=on&utm_term=.a443bfb91cbd.
3 Oregon Racial Laws and Events 1844–1959, Oregon Department of Education, https://www.ode.state.or.us/opportunities/
grants/saelp/orraciallaws.pdf.
4 Brown, supra n. 2. According to the original state Constitution: “No free negro or mulatto, not residing in this State at the time
of the adoption of this constitution, shall ever come, reside, or be within this State, or hold any real estate, or make any contract,
or maintain any suit therein; and the Legislative Assembly shall provide by penal laws for the removal by public officers of all such
free negroes and mulattoes, and for their effectual exclusion from the State, and for the punishment of persons who shall bring
them into the State, or employ or harbor them therein.” Id.
5 Alana Semuels, The Racist History of Portland, the Whitest City in America, The Atlantic (Jul. 22, 2016), https://www.theatlantic.com/business/archive/2016/07/racist-history-portland/492035/.

3 / belong

Racial discrimination in Oregon continued in the 1920s as Oregon embraced the rise of the Ku
Klux Klan. The state had the largest Klan organization west of the Mississippi River and the
highest per capita Klan membership in the country.6 Democratic governor Walter M. Pierce was
elected in 1922 with vocal support from the Klan, and many of Portland’s law enforcement and
city leaders publicly affiliated themselves with the Klan.7 By 1923, there were 35,000 members of
the Oregon Klan in over sixty local entities.8
Throughout the 1920s, the eugenics movement also flourished in Oregon, resulting in severe
discrimination and even sterilization of disabled and incarcerated citizens.9
Oregon’s history of racial exclusion includes immigrant communities. One of the most brutal
attacks against early Chinese immigrants occurred in Oregon in 1887, when over thirty Chinese
goldminers were ambushed and murdered along the Snake River.10 Discriminatory laws in the late
1800s also encompassed Chinese and Hawaiian immigrants. An 1862 law required Chinese and
Hawaiian immigrants and black residents to pay an annual tax to the state; if they could not pay,
they could be pressed into service maintaining state roads.11 State laws passed in the 1860s also
forbid white residents from marrying black, Chinese, or Hawaiian residents.12
Discriminatory treatment extended to Japanese immigrants in the early 1900s. In 1923, the
Oregon state legislature passed restrictive laws barring Japanese immigrants from owning
land.13 During World War II, Oregon actively facilitated the “relocation” of Japanese-Americans
in Oregon to internment camps on the west coast.14 Subsequently, many Oregonians protested
strongly against the return of Japanese residents and businesses placed “No Japs Allowed”
placards in their front windows.15
Racism in the midcentury period frequently targeted Oregon’s Latino community:
• During the 1920s and 1930s, Oregon removed Mexican immigrants from the region through
“economic rationalization, nativist rhetoric, and coercion,” including hiring policies of “white
workers only.”16

6 Id.; Brown, supra n. 2.
7 Semuels, supra n. 5.
8 Ku Klux Klan, The Oregon Encyclopedia, Oregon Historical Society, Mar. 17, 2018, https://oregonencyclopedia.org/articles/
ku_klux_klan/#.WxVk9qkh001.
9 Id.
10 Greg Nokes, Chinese Massacre at Deep Creek, The Oregon Encyclopedia, Oregon Historical Society, (Jun. 1, 2018), https://oregonencyclopedia.org/articles/chinese_massacre_at_deep_creek/#.Wxfy26kh001.
11 Oregon Racial Laws and Events, 1844–1959, Oregon Department of Education, https://www.ode.state.or.us/opportunities/
grants/saelp/orraciallaws.pdf.
12 Id.
13 Oregon and the Roaring Twenties, Oregon Secretary of State http://sos.oregon.gov/archives/exhibits/ww1/Pages/oregon-roaring-twenties.aspx.
14 Japanese American Wartime Incarceration in Oregon, The Oregon Encyclopedia, Oregon Historical Society, Mar. 17, 2018,
https://oregonencyclopedia.org/articles/japanese_internment/#.Wxf6hakh2LK.
15 Id.
16 Jerry Garcia, Latinos in Oregon, The Oregon Encyclopedia, Oregon Historical Society (Mar. 17, 2018), https://oregonencyclopedia.org/articles/hispanics_in_oregon/#.Wxf7kakh2LJ.
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“Operation Wetback” in the 1950s

• When World War II sent many young men to fight overseas in the 1940s, the Oregon state
government welcomed Mexican farmworkers through the bracero program.17 Yet these immigrants faced racism and even violent attacks, particularly following soldiers’ return.18
• In the 1950s, many of Oregon’s local communities were disrupted by Operation Wetback, a federal military operation that deported a million undocumented Mexicans across the country.19
By the 1970s, arrests and deportations of immigrants had risen sharply both nationally and in Oregon.20 Local Oregon police were routinely engaging in racial profiling and discriminatory arrests
of Latinos in the name of supporting federal immigration efforts.21 This context set the scene for
the passage of ORS 181A.820.

b. Initiated in response to discriminatory policing, ORS 181A.820 was a step
away from Oregon’s history of racial exclusion.
Informed by Oregon’s history of exclusion, ORS 181A.820 arose in the context of continued
discrimination against Oregonians who were perceived to be non-white. On January 9, 1977, local
resident Delmiro Trevino was at the Hi Ho Restaurant in Independence, Oregon, when he was
approached by local police officers who interrogated him about his immigration status.22 Trevino,
a US citizen of Mexican descent, was grabbed by a deputy and forced to stand in the center
of the restaurant in front of other customers. He was released only after being identified as a

17 Jerry Garcia, Bracero Program, The Oregon Encyclopedia, Oregon Historical Society (Mar. 17, 2018), https://oregonencyclopedia.
org/articles/bracero_program/#.Wxf9d6kh2LI.; conversation with Rocky Barilla (Jun. 20, 2018).
18

Garcia, supra n. 16; Barilla, supra n. 17.

19

Garcia, supra n. 16.

20

Larry Kleinman, Resisting La Migra, 31–33, 42 (Feb. 1, 2013 draft), http://www.pcun.org/2009/10/larry-kleinman-s-writings/.

21

Id.

22 Conrad Wilson, 30 Years Later, Oregon’s ‘Sanctuary State’ Law Serves As A Model For Others, Oregon Public Broadcasting
(Apr. 17, 2017), https://www.opb.org/news/article/oregon-sanctuary-city-state-donald-trump-immigration/.
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“long-time resident” of Independence.23 After this interrogation, Trevino felt “severely humiliated,
embarrassed, and angered; he was so upset and nervous, that he was unable to finish his meal
and left the restaurant.”24
Trevino reported the incident to Attorney Rocky Barilla, which led to Barilla’s discovery that the
Polk County police regularly drove through Latino neighborhoods to arrest people of color and
hold them for the Immigration and Naturalization Service (INS).25 As Barilla explained, “Polk
County Sheriffs every once in a while would say, ‘Well, we haven’t got anything going, let’s
go raid the Mexican part of town.’”26 Police routinely detained Latino residents at the local jail,
sometimes holding them for days until INS agents arrived to confirm their immigration status.27
As recounted by Larry Kleinman, co-founder of PCUN, Oregon’s farmworkers union:

By enlisting county and city jailers, [] the INS could dramatically improve their effort-to-results ratio. Normally, those arrested for traffic
or minor criminal charges were quickly released on bond or personal recognizance. In the case of Spanish-speaking detainees, local jailers—encouraged by the INS—frequently asked: “tienes papeles?” (do
you have papers?). If detainees said “no,” refused to answer, or responded unconvincingly, the jailers would hold them until an INS agent arrived. INS detention officers developed a circuit, stopping at local jails
about weekly to interview and remove detainees they deemed deportable. Hundreds of immigrants fell into this trap every year in Oregon.28
Barilla filed a class action lawsuit based on Oregon law enforcement’s racially discriminatory
practices, alleging that Trevino and his fellow plaintiffs “have been and will continue to be
harassed, involuntarily detained, illegally searched and otherwise denied their constitutional and
statutory rights solely because they are Chicano.”29
The Trevino lawsuit secured a stipulation that the INS would no longer telephonically encourage
local law enforcement to enforce federal immigration law in Oregon.30 This stipulation provided
important guidance for Oregon law enforcement and gave community organizers leverage to
respond to incidents of racial profiling by other local police departments.31
The Trevino lawsuit also paved the way for the creation of Oregon’s disentanglement statute.
In 1986, having become the first Latino elected to the Oregon Legislature, Barilla introduced
23 Id.
24 Civil Rights Complaint Class Action at ¶ 16, Trevino v. Dahlin, No. 77-209 (D. Or. Mar. 15, 1977).
25 One Oregon, 1987 Sanctuary Law Passed With Bipartisan Support (Mar. 14, 2018), http://www.oneoregon.org/stories/barilla-1987-sanctuary-law-passed-broad-bipartisan-support.
26 Wilson, supra n. 22.
27 Barilla, supra n. 17.
28 Kleinman, supra n. 20 at 32.
29 Civil Rights Complaint Class Action at ¶ 1, supra n. 24.
30 See Order of Dismissal, Trevino v. Dahlin, No. 77-209 (D. Or. Jul. 17, 1978); Stipulation, Trevino v. Dahlin, No. 77-209 (D. Or. Jul. 17,
1978).
31 Conversation with Steven Goldberg (Jun. 20, 2018); Kleinman, supra n. 20 at 31–32.
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HB 2314.32 By aiming to “codify existing law prohibiting local law enforcement agencies from
enforcing immigration laws,” the bill directly addressed the problem of racially discriminatory
policing, among other issues.33 Barilla testified before the Oregon State Legislature that “[t]here
are problems when local police try to enforce federal immigration laws,” including “false arrests
by local police” and “infringements upon civil rights just because a person looks like an alien.”34
Additional testimony elaborated upon the “Ramifications of Illegal Enforcement” of immigration
laws by local police:

Hispanic and other eth[n]ic minorities, citizen and non-citizen
alike, are detained, interrogated, and harassed by local law enforcement agencies on the basis of skin color, language and dress. This
is a violation of one’s right to privacy and equal protection. Hispanics and other minorities are treated as second class citizens.35
HB 2314 was passed in 1987 with nearly unanimous bipartisan support, becoming the statute
known today as ORS 181A.820.36
While the success of HB 2314 was a victory for Oregon’s diverse communities, it was passed
amid Oregon’s continued struggles with racial discrimination and white supremacist violence.
Beginning in the 1980s, Oregon became a focal point for the largest skinhead movement in the
country.37 And in 1988, mere months after ORS 181A.820 became law, white supremacists beat
an Ethiopian immigrant to death with a baseball bat on the streets of Portland.38
Racial discrimination also continued to be perpetrated by local law enforcement itself. In 1981,
the Portland Police Department was investigated when white police officers left dead possums
outside a black-owned restaurant in northeast Portland.39 Four years later, a Portland police
officer choked a black former U.S. Marine to death after mistaking him for a robber.40
Today, Oregon’s sanctuary statute remains as vital and necessary as it was thirty years ago, as
Oregon continues to struggle with both systemic racism and violent acts. Local examples of
discrimination abound. A 2010 report to Portland’s Human Rights Commission found that in
Multnomah County’s communities of color, there were “alarming disparities across all systems

32 One Oregon, supra n. 25.
33 See Bill Taylor, Staff Measure Analysis of HB 2314 (Feb. 1987).
34 Testimony of Rep. Rocky Barilla to Oregon Senate Judiciary Committee on HB 2314 Local Enforcement of Immigration Laws
(May 20, 1987).
35 Testimony of Danny Santos, State President of Hispanic Political Action Committee, to Oregon House Judiciary Committee on
House Bill 2314 (Feb. 6, 1987).
36 Wilson, supra n. 22.
37 Brown, supra n. 2.
38 White supremacists fight civil suit, The Washington Post (Oct. 14, 1990), https://www.washingtonpost.com/archive/politics/1990/10/14/white-supremacists-fight-civil-suit/f74342d1-9c2b-401c-b287-112b442ab6e6/?utm_term=.3836eb2f870b.
39 Policemen fired in possum incident, Gadsden Times (Mar. 28, 1981), https://bit.ly/2JacULl.
40 Kate Willson, Race and Justice in Oregon: A Timeline, Unequal Justice Project, InvestigateWest (Feb. 7, 2017), http://www.
invw.org/2017/02/07/race-and-justice-in-oregon-a-timeline/.

7 / belong

and institutions, with trends worsening through time.”41 An audit conducted in 2010 showed that
Portland landlords and leasing agents discriminate against black and Latino tenants.42 These
examples continue today. In March 2018, Ana del Rocío, a Latina elected official, was arrested
after a routine TriMet fare check escalated based on a dispute about her name.43 And in July 2018,
a black state legislator canvassing her own Clackamas County district was stopped by police
following a 911 call that believed she was “casing the neighborhood” for a burglary.44
Statewide trends are similarly troubling. A 2016 report found that statewide unemployment and
poverty rates are higher for Latino that white Oregonians.45 Latino residents’ per capita income
is half the per capita income of white residents.46 And according to a recent study, in Oregon
“people of color are more likely to be arrested, more likely to be charged, less likely to be released
on bail, more likely to be convicted, less likely to be put on probation and more likely to be
incarcerated than white residents.”47
In the context of these continued exclusionary policies and attitudes, ORS 181A.820 remains a
critical part of combating racial bias at a systemic level.

c. After years of underenforcement, ORS 181A.820 is helping to forge a path
toward a more inclusive Oregon.
Over the past several years, Oregon has moved haltingly toward a more inclusive vision. In 2013,
Oregon passed legislation to make driver’s licenses available to undocumented residents; voters
suspended the law by ballot measure the following year.48 In 2015, Portland passed Resolution
37172, declaring the city’s support for its Muslim, immigrant, and refugee communities. Citing
the city’s intent “to work toward a more inclusive society,” the resolution condemned bigotry
against its Muslim community and reaffirmed its commitment “to be a welcoming city to
immigrants and refugees from all parts of the world.”49 And following an extensive report on
racial discrimination in Oregon police stops, the Oregon legislature passed an anti-racial-profiling
bill, prohibiting officers from targeting individuals for arrest based solely on characteristics such

41 City of Portland Human Rights Commission, Human Rights Commission Responds to Coalition of Communities of Color Report
(Apr. 19, 2010), https://www.portlandoregon.gov/oehr/article/449519 .
42 Nikole Hannah-Jones, Portland housing audit finds discrimination in 64 percent of tests; city has yet to act against landlords,
The Oregonian (May 9, 2011), http://www.oregonlive.com/portland/index.ssf/2011/05/a_portland_housing_audit_finds.html.
43 Samantha Swindler, Latina elected official arrested after TriMet fare dispute, name confusion, The Oregonian (Mar. 19, 2018),
https://www.oregonlive.com/portland/index.ssf/2018/03/latina_elected_offical_arreste.html.
44 Everton Bailey Jr., Black Oregon legislator says campaigning in own district triggered 911 call, The Oregonian (Jul. 4, 2018),
https://www.oregonlive.com/clackamascounty/index.ssf/2018/07/black_oregon_state_rep_says_he.html.
45 The Oregon Community Foundation, Latinos in Oregon: Trends and Opportunities in a Changing State, 3 (Aug. 2016), https://
www.oregoncf.org/Templates/media/files/reports/latinos_in_oregon_report_2016.pdf.
46 Id.
47 John Schrag, Justice Disparate by Race in Oregon, Unequal Justice Project, InvestigateWest (Feb. 2. 2017), http://www.invw.
org/2017/02/02/justice-disparate-by-race-in-oregon/.
48 Gilberto Mendoza, States Offering Driver’s Licenses to Immigrants, National Conference of State Legislatures (Nov. 30, 2016),
http://www.ncsl.org/research/immigration/states-offering-driver-s-licenses-to-immigrants.aspx.
49 City of Portland, Resolution No. 37172, Declare support for the city’s Muslim community and reaffirm Portland’ s welcoming
nature for all immigrants and refugees (Dec. 16, 2015). http://efiles.portlandoregon.gov/Record/8383439/.
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as race, age, national origin, sexual orientation
or homelessness.50
At the same time, despite the continued
importance of ORS 181A.820, the statute has

Rights violations at
NORCOR

been consistently underenforced by state and
local authorities as “the federal government has
placed an ever increasing amount of pressure
on state and local officials to become involved
in immigration enforcement.”51 In 2009, Oregon

The NORCOR juvenile detention facility is

lawmakers attempted to speed deportation

one of only three jails nationwide that is

of 175 Oregon inmates for the state’s financial

used by ICE to detain immigrant children

gain; their efforts were impeded by the

for more than 72 hours. A recent report

state constitution.52 The Northern Oregon

revealed that children at this facility are

Regional Correctional Facilities in The Dalles

held in inhumane conditions, including

(NORCOR) has an active contract with ICE to

being held in solitary confinement and

detain immigrants alongside pre-trial criminal

prohibited from “looking around.”

inmates in a corrections environment.53 During

1

2

the 2016–17 period, NORCOR received nearly
1 Tara Tidwell Cullen, ICE Released Its Most Comprehensive Immigration Detention Data Yet. It’s
Alarming., National Immigrant Justice Center (Mar. 13,
2018), https://immigrantjustice.org/staff/blog/ice-released-its-most-comprehensive-immigration-detention-data-yet.
2 Disability Rights Oregon, “Don’t Look Around”: A
Window into Inhumane Conditions for Youth at NORCOR
(Dec. 5, 2017), https://droregon.org/wp-content/uploads/
REPORT-Dont-Look-Around-A-Window-into-InhumaneConditions-for-Youth-at-NORCOR-December-5-2017.pdf.

$800,000 from ICE to detain immigrants.54
Until June 2018, local law enforcement agencies
also contracted with ICE to detain immigrants
in the Josephine County and Springfield
Municipal Jails.55
In many cases, Oregon law enforcement
agencies have honored ICE detainers and
engaged in strategies that violate constitutional
and statutory due process rights.56 NORCOR
honored unlawful ICE detainers until they

purportedly stopped this year, following a $40,000

50 Ian Kullgren, Kate Brown signs bill aimed at stopping police profiling, The Oregonian (Jul. 13, 2015), https://www.oregonlive.
com/politics/index.ssf/2015/07/kate_brown_signs_bill_aimed_at.html.
51 Christopher N. Lasch, R. Linus Chan, Ingrid V. Eagly, Dina F. Haynes, Annie Lai, Elizabeth M. McCormick & Juliet P. Stumpf, Understanding “Sanctuary Cities,” 59 B.C.L. Rev. 1703, 1713–19 (2018), http://lawdigitalcommons.bc.edu/bclr/vol59/iss5/5.
52 Susan Goldsmith, Oregon plan to deport prisoners early hits federal snag, The Oregonian (Oct. 15, 2009), https://www.oregonlive.com/politics/index.ssf/2009/10/oregon_plan_to_deport_prisoner.html.
53 Conrad Wilson, ICE Pays To Use 2 Oregon Jails Despite Sanctuary State Law, Oregon Public Broadcasting (Oct. 26, 2017),
https://www.opb.org/news/article/ice-jail-oregon-norcor-josephine-contract-sanctuary-state/.
54

Id.

55 Id.; Eder Campuzano, Southern Oregon county terminates $45,000 jail contract with ICE, The Oregonian (Jun. 28, 2018),
https://www.oregonlive.com/pacific-northwest-news/index.ssf/2018/06/josephine_county_ends_ice_contract_southern_oregon.
html; The Associated Press, Springfield ends jail contract with ICE, The Oregonian (Jun. 26, 2018), https://www.oregonlive.com/
today/index.ssf/2018/06/springfield_ends_jail_contract.html.
56 See generally Brief of Amici Curiae American Immigration Lawyers Association Oregon Chapter and National Lawyers Guild
Portland Chapter in support of Plaintiff-Appellant, Cruz v. Multnomah County, 381 P.3d 856 (2016) (No. 12-09-11181).
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Oregon and Secure Communities, 2008–2014: the exclusionary
impacts of local entanglement with federal immigration enforcement
Oregon’s complicity in the

police frequently facilitated the

Miranda-Olivares v. Clackamas

Secure Communities program

Secure Communities program.

County, finding that Oregon

illustrates the dangerous

In Portland, for example, city

law enforcement was liable for

potential of unlawful local

government began receiving

damages for violating her Fourth

involvement in federal immigration

calls from local residents whose

Amendment rights.6 The case

enforcement. Begun in 2008,

family members were placed in

resulted in a $30,000 settlement

Secure Communities sought to

deportation proceedings following

and a wave of resistance to Secure

leverage the resources of local

a minor traffic violation or court

Communities detainers across

law enforcement agencies for

appearance. The program’s effects

Oregon.7

federal immigration authorities,

were felt disproportionately by

particularly through electronic

communities of color. Nationwide,

data sharing and prolonged

93% of individuals arrested under

detention of arrestees in pre-

Secure Communities were Latino;

trial custody.1 While Secure

in Multnomah County, 73% of the

Communities claimed to focus on

population impacted was Latin

“criminal” immigrants convicted of
the most serious types of crime,
this asserted basis for enforcement
was disingenuous: in practice, the
vast majority of those targeted
had either no criminal record or
had convictions only for traffic or
other minor offenses.

2

3

American, Asian, or African.4
In the context of this unlawful
involvement by Oregon’s state and
local law enforcement, Oregon
resident Maria Miranda-Olivares
sued Clackamas County for
prolonging her detention without
probable cause in order to turn

Despite the disentanglement

her over to ICE.5 In April 2014 a

mandate of ORS 181A.820, Oregon

federal judge ruled in her favor in

The landmark decision in Miranda-

Olivares demonstrates how the
rule of law can be successfully
used to push back against
destructive policies. Following
widespread resistance, President
Obama discontinued Secure
Communities by November 2014.8
President Trump reinstated the
Secure Communities program in
January 2017.9 In its first year of
reactivation, the program was
responsible for the deportation of
at least 43,300 individuals.10

1 See Aarti Kohli, Peter Markowitz, & Lisa Chavez, Secure Communities by the Numbers: An Analysis of Demographics and Due Process, Warren Institute, University of California, Berkeley School of Law, 1–2 (Oct. 2011); Steve Mayes, Woman at center of landmark immigration case settles suit that
changed jail holds in state, nation, The Oregonian (May 18, 2015), https://www.oregonlive.com/clackamascounty/index.ssf/2015/05/woman_at_center_of_landmark_im.html.
2 See Kohli, supra n. 1 at 3; City of Portland Human Rights Commission, Human Rights Impact Analysis: Secure Communities (May 27, 2010), https://
www.portlandoregon.gov/oehr/article/449521.
3 Portland HRC, supra n. 2.
4 Kohli, supra n. 1 at 2; Portland HRC, supra n. 2.
5 Mayes, supra n. 1; Miranda-Olivares v. Clackamas County, 2014 WL 1414305 (D. Or. 2014).
6 Id.; Jazmine Ulloa, California becomes ‘sanctuary state’ in rebuke of Trump immigration policy, Los Angeles Times (Oct. 5, 2017), http://www.
latimes.com/politics/la-pol-ca-brown-california-sanctuary-state-bill-20171005-story.html.
7 Mayes, supra n. 1.
8 Id.
9 Matt Zapotosky, Trump wants to empower local police to enforce immigration law, raising fears of racial profiling, The Washington Post (Jan. 26,
2017), https://www.washingtonpost.com/news/post-nation/wp/2017/01/26/trump-wants-to-empower-local-police-to-enforce-immigration-lawraising-fears-of-racial-profiling/?utm_term=.a20bef5c41af.
10 US Immigration and Customs Enforcement, Secure Communities (Mar. 20, 2018), https://www.ice.gov/secure-communities.
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settlement with an Oregon resident who was transferred from the state facility to ICE custody
in violation of his constitutional rights.57 Among local jails that do not honor ICE detainers, many
still proactively share foreign-born individuals’ booking and release information with immigration
officials.58 The Oregon State Department of Corrections goes as far as to arrange inmates’
transfer of custody to ICE at the completion of their criminal sentences.59
Resisting Oregon’s entanglement with federal immigration enforcement is particularly important
at this moment in American history. Since taking office in early 2017, President Trump’s
administration has engaged in an aggressive anti-immigrant campaign, promoting discriminatory
policies, directing cruel enforcement efforts, and disregarding federal and international
law. President Trump’s exclusionary narrative, begun during his presidential campaign, has
emboldened white nationalists and right-wing extremists and resulted in a surge in bigotry,
hate crimes, and racially-motivated violence across the country.60 Immigration detention and
deportation have also intensified. In FY 2018, ICE reported a daily average of nearly 40,000
detained immigrants across the country, an all-time high.61
Oregonians have strongly felt the consequences of these trends, including brutal incidents of
racially-motivated violence across the state. In August 2016, a white supremacist prison gang
member faced hate crime charges after murdering black teenager Larnell Bruce outside a
7-Eleven in Gresham.62 In May 2017, white supremacist Jeremy Joseph Christian attacked three
bystanders on a Portland MAX train, stabbing two to death, after they defended young women
of color from his racist and anti-Muslim slurs.63
Oregonians have also witnessed the inhumanity of Trump’s immigration policies firsthand. In
June 2018, the Trump administration transferred over one hundred asylum-seekers to the Federal
Correctional Institution in Sheridan, Oregon. After arriving in Oregon, these individuals – nearly

57 Conrad Wilson, NORCOR Jail Changes Immigration Policy, Oregon Public Broadcasting (May 7, 2018), https://www.opb.
org/news/article/norcor-jail-settles-lawsuit-changes-ice-detainer-policy/; NORCOR’s Immigration and Customs Housing Policy,
NORCOR website (Apr. 2, 2018), http://www.norcor.co/adult/info/ .
58 Maxine Bernstein, Portland sex attack suspect’s 12 deportations inflame immigration debate, The Oregonian (Sep. 2, 2017),
https://www.oregonlive.com/portland/index.ssf/2017/09/portland_sex_attack_suspects_1.html; Maxine Bernstein, How others in Oregon handle ICE requests for inmate information, The Oregonian (Sep. 2, 2017), https://www.oregonlive.com/portland/
index.ssf/2017/09/how_others_in_oregon_handle_ic.html; Katie Shepherd, Despite Oregon’s Sanctuary Laws, Emails Show
Portland Prosecutors Volunteered Information to ICE Agents, Willamette Week (Jun. 6, 2018), http://www.wweek.com/news/
courts/2018/06/06/despite-oregons-sanctuary-laws-emails-show-portland-prosecutors-volunteered-information-to-ice-agents/.
59 Bernstein, How others in Oregon handle ICE requests for inmate information, supra n. 58.
60 City of Portland Human Rights Commission, Human Rights Commission Letter to Council Re: Request for Clarification and
Accountability for the City of Portland’s “Sanctuary City” Status; Racial Profiling Notification; and Request for a Religious Registry
Involvement Ban (Feb. 15, 2017), https://www.portlandoregon.gov/oehr/article/629053; Lindsay Pérez Huber, “Make American
Great Again!”: Donald Trump, Racist Nativism and the Virulent Adherence to White Supremacy Amid U.S. Demographic Change, 10
Charleston L. Rev. 215 (Fall 2016).
61 Tara Tidwell Cullen, ICE Released Its Most Comprehensive Immigration Detention Data Yet. It’s Alarming., National Immigrant
Justice Center (Mar. 13, 2018), https://immigrantjustice.org/staff/blog/ice-released-its-most-comprehensive-immigration-detention-data-yet.
62 Kristine Phillips, White supremacist charged with mowing down and killing black teen because of race, The Washington Post
(Sep. 14, 2016), https://www.washingtonpost.com/news/post-nation/wp/2016/09/14/white-supremacist-accused-of-running-overkilling-black-teen-faces-new-hate-crime-charge/?noredirect=on&utm_term=.611b79f3dcc3.
63 Portland stabbing suspect went on racist tirade night before attack, policy say, CBS News (May 29, 2017), https://www.
cbsnews.com/news/jeremy-joseph-christian-portland-stabbing-suspect-went-on-racist-tirade-night-before-deadly-attack-police/.
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all of whom arrived in the United States fleeing persecution and violence in their home countries
– were denied access to attorneys in violation of their constitutional, statutory, and regulatory
rights for nearly a month until local advocates obtained a judicial order.64 Many were transferred
to Sheridan after the government forcibly tore them from their children in violation of their basic
human rights and international standards.65
In response to these dangerous national developments, Oregon has issued inclusive policies in
support of its immigrant communities and communities of color. In December 2016, Multnomah
County passed a resolution declaring itself a “sanctuary county,” affirming that all residents
would have access to County resources and services “regardless of their immigration status.”66
Many other localities have passed similar resolutions. In February 2017, Governor Kate Brown
issued Oregon Executive Order 17-04, underscoring Oregon’s commitment to enforcing ORS
181A.820 as part of the state’s wider efforts at inclusion. In addition to expanding the scope
of ORS 181A.820 to include all state agencies, EO 17-04 established an explicit policy of nondiscrimination based upon a resident’s immigration status.67
Oregon has also turned toward inclusive legislation to protect the welfare of its residents,
extending state health coverage to all undocumented children in Oregon and dedicating state
funds to ensure reproductive health services for undocumented women.68 Earlier this year, the
Oregon legislature reaffirmed legislation that grants in-state tuition rates and state-funded
scholarship opportunities to undocumented Oregon residents.69 The Oregon legislature has
also aimed to tackle racial prejudice through education: new laws mandate ethnic studies
standards in the state’s K-12 curriculum as well as anti-bias training for Oregon police, including
veteran officers and leadership.70 Oregon’s anti-racial-profiling law has been revised to improve
accountability by requiring all Oregon state law enforcement agencies to collect data on officer-

64 See Stephen Manning & Caroline Van Der Harten, Letter to FCI Sheridan and ICE Re: Access to counsel and other legal
resources for civil immigrant detainees at FCI Sheridan (Jun. 2018), https://innovationlawlab.org/wp-content/uploads/2018/06/
Sheridan-Letter.pdf; Mat dos Santos & Stephen Manning, Letter to ICE Director Thomas Homan Re: Application of National Detention Standards to Detainees Held at Sheridan FCI (Jun. 15, 2018), https://aclu-or.org/sites/default/files/field_documents/lt_t_homan_6.15.18.pdf; Conrad Wilson & Kate Davidson, After Weeks Of Trying, Immigration Attorneys Gain Access To ICE Detainees In
Oregon, Oregon Public Broadcasting (Jun. 26, 2018), https://www.opb.org/news/article/immigrant-attorneys-access-ice-detainees-sheridan-oregon/.
65 See Wilson, supra n. 64.
66 Resolution Declaring Multnomah County a Sanctuary County, Multnomah County Board of County Commissioners (Dec. 22,
2016), https://multco.us/node/32710.
67 EO 17-04, supra n. 1 at ¶ 3–4.
68 House Bill 3391, Oregon State Legislature (2017), https://gov.oregonlive.com/bill/2017/HB3391/; Janaki Chadha, Oregon close
to requiring insurers to pay for abortions, The Oregonian (Jul. 6, 2017), https://www.oregonlive.com/politics/index.ssf/2017/07/oregon_senate_votes_to_require_1.html; Hillary Borrud, Oregon advances plan to extend Medicaid to unauthorized immigrant kids,
The Oregonian (Jul. 3, 2017), https://www.oregonlive.com/politics/index.ssf/2017/07/oregon_advances_plan_to_extend.html.
69 Senate Bill 932, Oregon State Legislature (2015), https://gov.oregonlive.com/bill/2015/SB932/; Senate Bill 1563, Oregon State
Legislature (2018), https://gov.oregonlive.com/bill/2018/SB1563/.
70 Eric Tegethoff, Ethnic Studies Bill Passes, The Portland Observer (Jun. 27, 2017), http://portlandobserver.com/news/2017/
jun/27/ethnic-studies-bill-passes/; Paris Achen, Oregon House passes anti-racial profiling bill, East Oregonian (Jul. 5, 2017), http://
www.eastoregonian.com/article/20170705/ARTICLE/170709906.
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initiated stops.71 And HB 3464 limits public bodies from sharing information with ICE except
where mandated by law.72
In the words of Governor Kate Brown, “while Washington DC is falling apart, Oregonians are
coming together.”73 ORS 181A.820 is a critical tool to facilitate this vision of inclusion.

71 Elizabeth Ruiz, Governor signs bill aimed at reducing racial profiling, NBC KOBI5 (Aug. 16, 2017), https://kobi5.com/news/governor-signs-bill-aimed-at-reducing-racial-profiling-59310/; House Bill 2355, Oregon State Legislature (2017), https://gov.oregonlive.
com/bill/2017/HB2355/.
72

House Bill 3464, Oregon State Legislature (2017), https://gov.oregonlive.com/bill/2017/HB3464/.

73 Amber Phillips, Meet Kate Brown, governor of one of the most anti-Trump states in the union, The Washington Post (Jul. 25,
2017), https://www.washingtonpost.com/news/the-fix/wp/2017/07/25/meet-kate-brown-governor-of-one-of-the-most-antitrump-states-in-the-union/?utm_term=.b4b9f7a95410.
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2

Oregon’s disentanglement
statute is part of a broader
movement toward inclusion
that benefits the safety,
rights, and prosperity of
all Oregonians
a. ORS 181A.820 remains a critical
component of Oregon’s efforts to
advance racial and cultural inclusion.
It is well documented that illegal use of
immigration enforcement power reifies racial
and cultural exclusion and divides communities.
For decades, US immigration policy was overtly
based on racial exclusion, using explicitly racebased categories to restrict immigration from
non-white countries. The Immigration and
74

Nationality Act, passed in 1952 and amended
in 1965, abolished national origin quotas

and included a non-discrimination clause.75
Although immigration laws are now framed in
race-neutral language, however, they continue
to reflect foundations of racial prejudice and
have a disparate impact on certain racial
groups, acting to “dehumanize, demonize, and
criminalize immigrants of color.”76
Systemically, these laws also interact with
racial and cultural bias by functioning as “a
system of social categorization” that is strongly
connected to the “basic human tendency to
classify people into ingroups and outgroups,

74 Enid Trucios-Gaynes, The Legacy of Racially Restrictive Immigration Laws and Policies and the Construction of the American
National Identity, 76 Or. L. Rev. 369 at 8–9 (1997); Kevin R. Johnson, Race, the Immigration Laws, and Domestic Race Relations: A
“Magic Mirror” into the Heart of Darkness, 73 Ind . L.J. 1111, 1119–1120 (1998).
75 Id.; INA § 202(a)(1)(A).
76 Bill Ong Hing, Institutional Racism, ICE Raids, and Immigration Reform, 44 U.S.F. L. Rev. 307, 309 (2009); see also Eli J.
Kay-Oliphant, Considering Race in American Immigration Jurisprudence, 54 Emory L.J. 681, 702 (2005); Karen Manges Douglas,
Rogelio Sáenz, and Aurelia Lorena Murga, Immigration in the Era of Color-Blind Racism, Am. Behavioral Scientist 59(11), 1429–51,
1430 (2015); Elizabeth Aranda and Elizabeth Vaquea, Racism, the Immigration Enforcement Regime and the Implications for Racial
Inequality in the Lives of Undocumented Young Adults, Sociology of Race and Ethnicity 1(1), 88–104 (2015).
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ORS 181A.820 and
public safety: a tool
of empowerment,
not an impediment
From the outset, ORS 181A.820 has
supported – not restricted – the ability
of local police to do the job of ensuring
public safety for all. The statute does
not and was never intended to interfere
with the ability of local police to perform
law enforcement duties. Testimony
at the time of the statute’s passage
explicitly stated that the law “would not
interfere with law enforcement agencies’
enforcement of criminal laws.”1 As
Representative Rocky Barilla explained,
“[The statute] doesn’t prevent local police
from arresting aliens who are engaged
in criminal activity. Nobody should
go unpunished for criminal activity.”2
Indeed, the first version of ORS 181A.820
was amended to ensure that criminal
investigations by the police were not
impeded by the statute. 3

‘we’s’ and ‘theys.’”77 As Delmiro Trevino’s experience
vividly demonstrated, immigration policies thus have
the potential to be used in a discriminatory manner. On
a local level, unlawful immigration policing “tends to
invoke racial and ethnic characteristics in ways that
create ‘suspect communities’ [and lead to] restrictions on
the enjoyment of fundamental rights and freedoms.”78
ORS 181A.820 works to prevent rights violations and
divided communities by prohibiting unlawful state and
local participation in federal immigration enforcement.
As noted above, furthering inclusion through preventing
racial profiling was a motivating concern behind the
statute’s passage.79 ORS 181A.820 enshrines the belief
that the purpose of policing is to ensure the safety of
all Oregonians, affirming that local police should be
expected neither to do the work of federal immigration
officers nor to harass or profile individuals perceived to
be immigrants or “outsiders.” Enforced appropriately,
ORS 181A.820 thus provides a robust disentanglement
policy that results in local control over criminal justice,
strengthens community trust, prevents unlawful arrests,
safeguards equal protection, and promotes equity,
inclusivity, and prosperity.80

b. By building trust across communities, ORS
181A.820 helps local law enforcement keep
Oregon safe.
ORS 181A.820 empowers local law enforcement
by allowing officials to focus limited resources on
public safety issues that most directly concern their

1 Testimony of Danny Santos, State President of
Hispanic Political Action Committee, to Oregon House
Judiciary Committee on House Bill 2314 (Feb. 6, 1987).
2 Testimony of Rep. Rocky Barilla to Oregon Senate
Judiciary Committee on HB 2314 Local Enforcement of
Immigration Laws (May 20, 1987).
3 Testimony of Lt. Lee C. Erickson, Assistant Division
Commander of the Oregon State Police Criminal Division,
Oregon State Police Department, to the Senate Judiciary
Committee (May 19, 1987); See Staff proposed amendments, HB 2314 (Jun. 3, 1987); Senate Judiciary Committee
minutes, ¶¶ 187, 208, 212 (May 20, 1987); Senate Judiciary
Committee minutes, ¶ 390 (Jun. 3, 1987).

77 Emily Ryo, On Normative Effects of Immigration Law, 13 Stan. J. Civ. Rts.
& Civ. Liberties 95, 125 (Feb. 2017).
78 Ben Bowling & Sophie Wastenra, Chapter 4: Racism Immigration and
Policing, Race Criminal Justice, and Migration Control, eds. Mary Bosworth,
Alpa Parmar, & Yolanda Vázquez, Oxford University Press (2017).
79 Santos testimony, supra n. 35; Testimony of Robert Mendoza, Commissioner of Commission on Hispanic Affairs, to Oregon House Judiciary
Committee (Feb. 6, 1987).
80 Lasch, supra n. 51 at 1752–54.
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communities.81 When local police attempt to

victimization that they may not otherwise

administer federal immigration laws, there

share. That makes us all safer.”87 By contrast,

is “[a]n increased fiscal impact on cities

fear of deportation is well-documented to

and counties in terms of higher costs of

lead to underreporting of crimes by minority

enforcement.” The problem also extends

communities of color, regardless of legal

beyond mere financial impact, for example

immigration status.88 The Portland Human

82

“exacerbat[ing] the jail overcrowding problem.”83

Rights Commission has explained that

The Law Enforcement Immigration Task Force,
a group of over sixty law enforcement leaders
from across the country, has explained that
disentanglement policies allow “state and local
law enforcement to focus limited resources and
funding on true threats to public safety and
security.”84 Indeed, at the time of its passage,
most local police welcomed ORS 181A.820
for ensuring that county resources should be
utilized for local priorities and purposes.85
More broadly, by advancing Oregon law
enforcement’s commitment to racial and
cultural inclusion, ORS 181A.820 improves
public safety by building trust at a general
community level. Research shows that crime
is 35–65% lower in sanctuary counties
compared to similar non-sanctuary counties.86
As Multnomah County Sheriff Mike Reese
has explained, “When our community trusts
us, they share information about crime and

Research has consistently shown
that if immigrant communities
are mistrusting or fearful of local
government agencies and their
representatives they become isolated to protect themselves and their
families. This is of great concern
because without trust in local law
enforcement, for example, the
city’s immigrant communities
may not cooperate with their efforts to keep them safe. People
who would take advantage, intimidate, and harm these communities are then unrestricted and
violence or human rights violations
against them are inevitable.89
Over the past year, cities across the country
have noted decreased reporting of domestic

81 Barilla testimony, supra n. 34; Mendoza testimony, supra n. 79 (“Further more, local governments have to expend money out
of [their] own pockets to pursue this type of law enforcement. High priority criminal law enforcement and investigation moneys
have been and would be diverted for the purpose of enforcing low priority, non-criminal matters.”).
82 Barilla testimony, supra n. 34; see also Major Cities Chiefs, M.C.C. Immigration Committee Recommendations For Enforcement
of Immigration Laws By Local Police Agencies, 6 (Jun. 2016) (“Enforcement of federal immigration laws would be a burden that
most major police agencies would not be able to bear under current resource levels.”), https://www.majorcitieschiefs.com/pdf/
news/MCC_Position_Statement.pdf.
83 Barilla testimony, supra n. 34.
84 Eric Schneiderman, Setting the Record Straight On Local Involvement in Federal Civil Immigration Enforcement: The Facts
and The Laws, The New York State Office of the Attorney General (May 17, 2017), https://ag.ny.gov/sites/default/files/setting_the_
record_straight.pdf.
85 Wilson, supra n. 22; Barilla conversation, supra n. 17.
86 Tom K. Wong, The Effects of Sanctuary Policies on Crime and the Economy, Center for American Progress, 6 (Jan. 2017).
87 One Oregon, IP 22 Will Harm Oregon Families, Communities & Economy, Fact Sheet (Dec. 2017), http://uusalem.org/wp-content/uploads/2017/12/IP22-Fact-Sheet-1.pdf.
88 See, e.g., Lasch, supra n. 51 at 1731.
89 Portland HRC, supra n. 41 & 60; Chris Magnus, Tucson’s Police Chief: Sessions’s Anti-Immigrant Policies Will Make Cities More
Dangerous, The New York Times (Dec. 6, 2017), https://www.nytimes.com/2017/12/06/opinion/tucson-police-immigration-jeff-sessions.html.
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abuse and sexual assault by Latino victims due

five hundred policies aiming to protect

to their heightened fear of deportation.90 In an

community safety and cohesion by limiting

extensive national survey conducted by the

local involvement with federal immigration

American Civil Liberties Union (ACLU), 64%

enforcement.95 Last year, the Major Cities

of police officers surveyed “cited a concern

Chiefs Association, a professional organization

for community safety when immigrant crime

representing law enforcement in the largest

survivors are afraid to seek assistance.”

US and Canadian cities, and the US Conference

91

This phenomenon of underreporting crime

of Mayors, a non-partisan organization

is already playing out in many Oregon

representing the 1400 largest US cities, issued

communities. In Woodburn, for example,

a joint statement of concern in response to the

women have told community workers that

Trump administration’s anti-sanctuary policies,

they are too afraid to report sexual assault

asserting that

and abuse to local police after ICE seized
eleven local residents on their way to work
last year. The Woodburn police chief has
92

expressed concern that his department will be
handicapped, explaining that “[i]t would have
a significant impact on the quality of life of our
community if the majority of the population
quit interacting with police.”93
It is for these reasons that disentanglement
policies are the preferred approach to
community policing among major police
jurisdictions throughout the country.94 Over
the past four decades, states and localities
across the United States have passed over

Cities that aim to build trusting
and supportive relations with immigrant communities should not
be punished because this is essential to reducing crime and helping
victims, both stated goals of the
new Administration in Washington. We must be able to continue
to protect the safety of all of our
residents while ensuring that local law enforcement is focused
on community policing . . . Local
police departments work hard to
build and preserve trust with all of

90 Cora Engelbrecht, Fewer Immigrants Are Reporting Domestic Abuse. Police Blame Fear of Deportation, The New York Times
(June 3, 2018), https://www.nytimes.com/2018/06/03/us/immigrants-houston-domestic-violence.html; Queally, James, Fearing
deportation, many domestic violence victims are steering clear of police and courts, Los Angeles Times (Oct. 9, 2017), http://
www.latimes.com/local/lanow/la-me-ln-undocumented-crime-reporting-20171009-story.html; Medina, Jennifer, Too Scared to
Report Sexual Abuse. The Fear: Deportation., The New York Times (April 30, 2017), https://www.nytimes.com/2017/04/30/us/immigrants-deportation-sexual-abuse.html; see also American Civil Liberties Union, Freezing Out Justice: How immigration arrests
at courthouses are undermining the justice system, 2 (2018), https://www.aclu.org/report/freezing-out-justice (finding that the
majority of prosecutors and law enforcement officials surveyed reported that domestic violence and sexual assault cases have
become more difficult to investigate and/or prosecute since the advent of the Trump administration).
91 ACLU, supra n. 90 at 1.
92 Casey Parks, ‘Everyone is affected.’ Immigration raids turn Oregon city into ghost town, The Oregonian (Apr. 12, 2017), https://
www.oregonlive.com/pacific-northwest-news/index.ssf/2017/04/woodburn_taught_latinos_to_dre.html.
93 Id.
94 International Association of Chiefs of Police, Enforcing Immigration Law: The Role of State, Tribal and Local Law Enforcement,
available at http://www.theiacp.org/portals/0/pdfs/publications/immigrationenforcementconf.pdf; Art Acevedo & James McLaughlin, Police chiefs: SB 4 is a ‘lose-lose’ for Texas, Houston Chronicle (Apr. 30, 2017), https://www.houstonchronicle.com/opinion/
outlook/article/Police-chiefs-SB-4-is-a-lose-lose-for-Texas-11110336.php; Tom Jackman, Police chiefs’ immigration task force
outlines opposition to Trump policy, The Washington Post (Mar. 1, 2017), https://www.washingtonpost.com/news/true-crime/
wp/2017/03/01/police-chiefs-immigration-task-force-outlines-opposition-to-trump-policy/?utm_term=.60281edbab1b.
95 Lasch, supra n. 51 at 1736.
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the communities they serve, including immigrant communities.
Immigrants residing in our cities
must be able to trust the police
and all of city government.96

by codifying and clarifying the appropriate
division between local crime enforcement
and federal immigration enforcement. ORS
181A.820 codified a legal memorandum
by Oregon’s then Attorney General James
A. Redden concluding that there is no legal

A previous report by the Major Cities Chiefs

authority supporting the ability of Oregon

concluded that “[i]mmigration enforcement by

law enforcement to enforce federal civil

local police would likely negatively effect and

immigration laws.100 According to Redden, local

undermine the level of trust and cooperation

police are not authorized by Oregon state or

between local police and immigrant

federal law “to initiate investigations of, or to

communities.” Similarly, the International

stop, detain or arrest persons solely because

Association of Chiefs of Police have expressed

they are suspected illegal aliens.”101 As its

concern that “[i]mmigration enforcement by

legislative history explains, the statute thus

97

state and local police could have a chilling
effect in immigrant communities and could
limit cooperation with police by members
of those communities.”98 Recognition of the
value of community policing has also led local
law enforcement leaders across the United
States to speak out personally in support of
disentanglement policies.99

“clarifies the existing law prohibiting local police
from enforcing federal immigration laws.”102
While the Trump administration has sought
to characterize disentanglement policies
as unlawful noncooperation with federal
authorities, this interpretation is clearly refuted
by constitutional law. Oregon’s right to choose
its own policing policies is firmly supported by

c. By protecting diverse communities
from rights violations, ORS 181A.820
strengthens the rule of law.

the Tenth Amendment to the US Constitution,

In addition to its community safety benefits,

state officials to enforce federal law.103

ORS 181A.820 strengthens the rule of law

which reserves non-enumerated powers to the
states. This constitutional guarantee means
that the federal government may not compel

96 US Conference of Mayors & Major Cities Chiefs Association, Joint Statement (Jan. 25, 2017), https://www.usmayors.
org/2017/01/25/u-s-mayors-police-chiefs-concerned-with-sanctuary-cities-executive-order/.
97 M.C.C., supra n. 82; see also Discussion with Houston Police Chief Art Acevedo, Cities for Tomorrow: Showdown Over Immigration, The New York Times (July 11, 2017), https://www.youtube.com/watch?v=aHxHwUpBbYQ.
98 IACP, supra n. 94 at 5.
99 See, e.g., Acevedo discussion, supra n. 97; Jazmine Ulloa, L.A. Police Chief Charlie Beck endorses ‘sanctuary state’ bill that
Eric Holder hails as ‘constitutional,’ Los Angeles Times (Jun. 19, 2017), http://www.latimes.com/politics/la-pol-ca-eric-holder-charlie-beck-kevin-deleon-sanctuary-state-bill-20170619-story.html; Alexia Fernández Campbell, US police chiefs are fighting the
crackdown on “sanctuary cities,” Vox (Aug. 18, 2017). https://www.vox.com/policy-and-politics/2017/8/18/16130954/police-sanctuary-cities.
100 Oregon Attorney General James A. Redden, Opinion No. 7439 (Apr. 28, 1977); see also M.C.C., supra n. 82 at 7 (noting that civil
nature of immigration laws “creates a gap in authority for local police officers who generally are limited to acting only in criminal
matters”).
101 Barilla testimony, supra n. 34; Redden, supra n. 100.
102 Barilla testimony, supra n. 34; see also Testimony of Danny Santos, State President of Hispanic Political Action Committee, to
Oregon Senate Judiciary Committee on House Bill 2314 (April 30, 1987) (“The purpose of this bill is to resolve the problem of local
law enforcement agencies attempting to enforce federal immigration laws.”).
103 Printz v. United States, 521 U.S. 898 (1997).
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The Supreme Court has affirmed local law

local police try to enforce federal immigration

enforcement’s right to decline to participate

laws.”108

in federal enforcement initiatives, stating that
forcing local officers to administer federal
law is “fundamentally incompatible with our
constitutional system of dual sovereignty.”104
This position has also been affirmed by the
Oregon State Supreme Court, which noted
in 2011 that “[i]t is well established that the
federal government lacks constitutional
authority to commandeer the policy-making
or enforcement apparatus of the states by
requiring them to enact or enforce a federal
regulatory program.”105 In June 2018, building
on recent US Supreme Court precedent, a
federal court ruled that the Tenth Amendment
prevents the federal government from even
mandating information sharing between local

Federal immigration authorities should be
properly trained in immigration law, which
is a notoriously complex body of law.109 By
contrast, “[l]ocal police have neither the
authority nor the training to enforce any such
laws.”110 Preventing local police from enforcing
immigration laws ensures that the laws
will be enforced in a more uniform manner
by trained administrative professionals.111
Indeed, recent scholarship has recognized that
“disentanglement is not simply an attempt
to frustrate federal policy, but an effort to
ensure that local governments and the federal
government can operate independently in their
respective policymaking areas.”112

law enforcement and federal immigration

Reserving immigration enforcement to trained

authorities.

administrative professionals is particularly

106

Rather than attempting to impede immigration
enforcement, Oregon’s disentanglement policy
has from the outset been explicitly intended
to prevent illegal enforcement of immigration
laws by state actors.107 Legislative history
shows that ORS 181A.820 was passed largely
to address the “problems [that occur] when

important because experience shows that
rights violations occur when local police
illegally enforce immigration law. Policing
has had a “historic role maintaining the racial
power imbalance” in the United States, and
recent studies have shown that racial profiling
by police remains a widespread problem.113
The risk of profiling is heightened in the

104 Id. at 935; see also IACP, supra n. 94 at 2 (“[I]t is important to note that state, tribal and local police are not required to enforce federal immigration laws.”) (emphasis in original).
105 Willis v. Winters, 253 P.3d 1058 (Or. 2011) (citing Printz).
106 City of Philadelphia v. Sessions, 2018 WL 2725503 (E.D. Pa. 2018), referencing Murphy v. National Collegiate Athletic Ass’n,
138 S.Ct. 1461 (2018); see also Lasch, supra n. 51 at 1747 (noting that “§ 1373 arguably amounts to an unconstitutional intrusion on
state sovereignty”).
107 Santos testimony, supra n. 102.
108 Barilla testimony, supra n. 34.
109 M.C.C., supra n. 82 at 7 (noting that “whether [a particular person is] in fact in violation of the complex federal immigration
regulations would be very difficult if not almost impossible for the average patrol officer to determine”).
110 Barilla testimony, supra n. 34; see also Mendoza testimony, supra n. 79 (“Local police are usually only trained in criminal law,
immigration law, however is not criminal, but civil law which is constantly changing.”); IACP, supra n. 94 at 4 (“Without adequate
training, local patrol officers are not in the best position to make these complex legal determinations [about immigration violations].”).
111 IACP, supra n. 94 at 4.
112 Lasch, supra n. 51 at 1772.
113 Ann Dias Robette, Racism Creates Barriers to Effective Community Policing, 40 S. Ill. U. L.J. 501 (2016); Paris Achen, Oregon
House passes anti-racial profiling bill, Portland Tribune (Jul. 5, 2017), https://portlandtribune.com/pt/9-news/365407-246624-oregon-house-passes-anti-racial-profiling-bill.
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immigration context, as research has shown

been consistently expressed by major law

that “exposure to anti-immigration laws can

enforcement leadership organizations.119

easily trigger negative racial attitudes.”114

In the past, immigration enforcement by

Disentanglement thus reduces the likelihood of

local law enforcement has caused Oregon

rights violations resulting from discriminatory

to engage in constitutionally unlawful

profiling. Untrained in immigration law, local

practices for which Oregon, not the federal

police may violate constitutional rights of

government, has carried the cost. Local

both citizens and non-citizens by abusing their

liability is not a new phenomenon: forty years

discretion to target individuals based on racial

ago, Umatilla County paid damages to a man

or perceived ethnic characteristics – as was the

who had been unlawfully detained by local

case in the events leading to the passage of

law enforcement pursuant to an immigration

ORS 181A.820. In recent years, widespread

detainer.120 More recently, in the case of both

racial profiling has been documented in

Secure Communities and ICE detainers, the

jurisdictions where local law enforcement is

federal government has asked Oregon law

entangled with federal immigration officials

enforcement to comply with federal programs

through 287(g) task force agreements.

that have been found unlawful by state and

115

116

Preventing local law enforcement from
enforcing federal immigration law protects
Oregon’s localities from civil suits that might
arise from unauthorized actions by local
police. As the International Association
of Chiefs of Police has explained, “[w]hen

federal courts.121 In 2011, a federal court found
“ample evidence that ICE and DHS have gone
out of their way to mislead the public about
Secure Communities.”122 This misdirection has
caused confusion and costly liability for Oregon
jurisdictions.

d. By furthering inclusion, ORS
enforcement, it has often come with disastrous 181A.820 improves Oregonians’
and expensive consequences.”117 Police and
collective prosperity.
local police have waded into immigration

local communities face the risk of liability

when local police enforce immigration laws

There is powerful empirical evidence

without proper training, leading to “increased

demonstrating that disentanglement policies

litigation and insurance costs against cities

not only improve community safety and

and counties for false arrests by local police.”118

the rule of law, as detailed above, but also

Continued concern over such liability has

enhance civic engagement and raise the level
of collective prosperity. Research shows that

114 Emily Ryo, On Normative Effects of Immigration Law, 13 Stan. J. Civ. Rts. & Civ. Liberties 95, 97–98 (Feb. 2017).
115 Santos testimony, supra n. 102; Lasch, supra n. 51 at 1765.
116 Lasch, supra n. 51 at 1725–27.
117 IACP, supra n. 94 at 4.
118 Barilla testimony, supra n. 34.
119 See M.C.C. supra n. 82 at 8; IACP, supra n. 94 at 4.
120 Kleinman, supra n. 20 at 33.
121 See, e.g., Miranda-Olivares v. Clackamas County, 2014 WL 1414305 (D. Or. 2014); Lunn v. Commonwealth, 477 Mass. 517 (2017).
See also Secure Communities sidebar.
122 See Nat’l Day Laborer Organizing Network v. U.S. Immigration & Customs Enforcement Agency, 811 F.Supp. 2d 713, 742
(S.D.N.Y. 2011).
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sanctuary policies correspond with a higher

constituting nearly 5% of Oregon’s workforce

level of economic well-being. 123 A recent study

and contributing roughly $81 million in state

of 2500 US counties found that compared

and local taxes in 2014.130 Inclusive policies that

to similar non-sanctuary counties, sanctuary

protect immigrants thus further the welfare

counties have higher median household

of all Oregonians, regardless of immigration

incomes, higher labor force participation,

status.

lower poverty rates, and lower
unemployment.124 Inclusive policies are
also proven to enhance health and wellbeing at the community level.125
The benefits of inclusive
disentanglement policies are
particularly strong in Oregon, where
immigrants are deeply integrated into
state and local communities. 10% of
Oregon residents – nearly 400,000
Oregonians – are immigrants.126 One in
eight Oregon residents is a US citizen
with at least one immigrant parent, and
one in twelve Oregon children is a US
citizen with at least one undocumented
parent.127
In addition to their significant contributions
to community vibrancy and social cohesion,
immigrants drive Oregon’s economy,
comprising nearly 13% of the state’s
workforce.128 In 2014, Oregon residents in
immigrant-led households contributed nearly
$737 million in state and local taxes and
wielded $7.4 billion in consumer spending
power.129 Undocumented immigrants are
an important component of these trends,
123

By contrast, entanglement of local law
enforcement with federal immigration
authorities creates a divisive and exclusionary
environment of fear and mistrust.131 The
Trump administration has actively sought
to instill this fear in communities of color by
deploying arrest and deportation practices
at critical community service sites such as
hospitals, schools, and church homeless
shelters.132 Immigration agents have arrested

Wong, supra n. 101.

124

Id. at 7-10.

125

See Cover All Kids sidebar.

126 American Immigration Council, Immigrants in Oregon (2017), https://www.americanimmigrationcouncil.org/research/immigrants-oregon.
127

Id.

128

Id.

129

Id.

130

Id.

131

See Lasch, supra n. 51 at 1761-64.

132 John Burnett, Border Patrol Arrests Parents While Infant Awaits Serious Operation, National Public Radio (Sep. 20, 2017),
https://www.npr.org/2017/09/20/552339976/border-patrol-arrests-parents-while-infant-awaits-serious-operation.
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parents while their infant was hospitalized, removed
a woman with a brain tumor from a hospital to
a detention facility, and detained a ten-year-old
with cerebral palsy after her emergency surgery.133
Sowing fear in every aspect of immigrants’ lives,
these destructive policies negatively impact the
prosperity and cohesion of the local communities to
which immigrants contribute.134
In Oregon, the federal government’s inhumane
deportation policies are already causing harm.
Following immigration raids in Woodburn, many
residents have stopped seeking medical services
and are afraid to send their children to school.135
At a state level, Oregon’s economy has been
impacted: fear of immigration raids has caused local
businesses to suffer, and severe labor shortages
in the agricultural sector have been linked to the
impact of federal immigration policies.136 And despite
the state’s recent expansion of health coverage to
undocumented children, fewer immigrant families
– regardless of legal status – are using medical
facilities out of fear of deportation.137

Cover All Kids:
illustrating the
collective benefits of
inclusive policies
The positive outcomes of inclusive policies
are illustrated by Oregon’s recent expansion
of health coverage to all Oregon children
through the Cover All Kids Act. Decades
of public health research show that the
best way to increase overall community
health is through primary preventive care;
inclusive programs like Cover All Kids are
thus investments in long-term community
health as well as providing immediate health
services for children.1 Preventive care policies
limit suffering and save taxpayer money
by encouraging low-income and immigrant
families to seek medical care early, rather than
waiting until minor health issues deteriorate
and force a visit to the emergency room.2

These developments are consistent with recent

Testimony before the Oregon legislature

research concluding that “Hispanic citizens respond

last year explained that children’s health

to recent immigration enforcement by reducing

coverage not only reduces emergency room

their safety net participation, likely due to fear of

visits but also lowers high school drop-out

revealing non-citizens in their networks . . . [and]

rates and increases incomes. 3 In these ways,

with potentially adverse long-term consequences

an inclusive policy furthers the collective
prosperity of all Oregonians, regardless of

133 Id.; John Burnett, Lawyers Sue To Demand Release Of Undocumented Child With Cerebral Palsy, National Public Radio (Nov. 1, 2017),
https://www.npr.org/2017/11/01/561298423/lawyers-for-10-year-oldunauthorized-immigrant-sue-for-her-release.
134 See Elizabeth Aranda & Elizabeth Vaquea, Racism, the Immigration Enforcement Regime and the Implications for Racial Inequality
in the Lives of Undocumented Young Adults, Sociology of Race and
Ethnicity 1(1), 88–104 (2015).
135 Parks, supra n. 92.
136 Phillips, supra n. 73; One Oregon, supra n. 87; Parks, supra n. 92.
137 ‘Cover All Kids’ worth praising, The Times, Portland Tribune
(Aug. 10, 2017), https://portlandtribune.com/ttt/90-opinion/368830251132-cover-all-kids-worth-praising (noting that Washington County’s
Virginia Garcia Memorial Health Center reported that “walk-in visits are
down, more immigrants are missing appointments, fewer immigrant
students are using school-based health centers, and fewer older immigrants are sending their English-speaking kids to act as interpreters.”).
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immigration status.

1 ‘Cover All Kids’ worth praising, The Times, Portland Tribune
(Aug. 10, 2017), https://portlandtribune.com/ttt/90-opinion/368830-251132-cover-all-kids-worth-praising.
2 https://portlandtribune.com/ttt/90-opinion/368830-251132cover-all-kids-worth-praising
3 Hillary Borrud, Oregon advances plan to extend Medicaid
to unauthorized immigrant kids, The Oregonian (Jul. 3, 2017),
https://www.oregonlive.com/politics/index.ssf/2017/07/oregon_advances_plan_to_extend.html.

for the health and well-being of Hispanic
families.”138
Faced with these destructive consequences
of the Trump administration’s divisive fearmongering, Oregon’s state and local law
enforcement officials play a crucial role in
fostering community trust. Portland Police
Chief Danielle Outlaw has emphasized that
“[n]ow more than ever, we must ensure our
immigrant community does not see us as
a source for fear.”139 As Multnomah County

should convince Congress instead
of leaning on local law enforcement . . . Forcing local law enforcement to act like immigration
agents makes all of us less safe.140
To protect the rights and privileges of all
Oregonians, it is thus crucial that Oregon
reaffirms and expands upon its commitment
to disentanglement from federal immigration
enforcement.

Sheriff Mike Reese has explained,

Our community is safer when all
people feel confident about going
to local law enforcement when they
need help. We need all [local] residents, no matter their immigration
status, to feel confident going to
law enforcement [without] worry
of deportation. Law enforcement
begins with understanding that all
people have a right to be treated
with respect and equal protection.
Local law enforcement should be
focused on building trust within
the community, not doing the job
of federal immigration enforcement . . . [O]nce trust is lost, it
cannot be easily repaired. As Multnomah County Sheriff, I am personally committed to serving this
community and defending its values of equality and inclusion. If the
administration wants to make controversial [and] dangerous changes
to immigration enforcement, they
138 Marcela Alsan & Crystal Yang, Fear and the Safety Net: Evidence from Secure Communities, National Bureau of Economic
Research Working Paper 24731 at 5 (Jun. 2018), http://www.nber.org/papers/w2473.1.
139

Shepherd, supra n. 58.

140 Mike Reese, @SheriffReese, Tweets from 2:28–2:35 PM, Twitter (Sep. 19, 2017), https://twitter.com/SheriffReese/status/910254179272187904.
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Policy
Recommendations

3

While the potential of ORS 181A.820 and

information with immigration authorities in

Oregon’s recent inclusivity initiatives are

order to verify a person’s immigration status

encouraging, more action is needed to achieve

if arrested for “any” criminal offense.141 TThis

an Oregon that welcomes and protects

exception blurs the lines between criminality

everyone. The nineteen recommendations

and civil immigration status, contributing to

proposed here would help provide the

the stigmatization and exclusion of immigrant

protections, rights, and opportunities that all

communities.

Oregonians deserve.

a. Strengthening ORS 181A.820 to
further inclusion

facilities’ unlawful contracts, agreements,

1. Eliminate the statute’s criminal exception

Oregon correctional facilities should cease their

to information sharing with immigration

and engagements with ICE.

immigration detention contracts, agreements,

enforcement.

and engagements (formal or informal) with

Oregon should amend ORS 181A.820 to

Both the plain text and general intent of

remove the arrest exception to information
exchanges with immigration enforcement.
Section (2)(a) of the statue permits state
and local law enforcement to exchange
141
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2. Cease state and local correctional

2017 ORS 181A.820(2)(a).

ICE, which are in violation of ORS 181A.820.
the statute forbid state and local jails from
enforcing federal immigration law by using
their facilities and resources for immigrant
detention. The statute’s legislative history

also shows that Representative Barilla, the

2016, the Oregon Court of Appeals declined

bill’s sponsor, explicitly considered detention

to grant damages to an Oregon plaintiff who

of immigrants in local prisons as a problem

was held by local law enforcement pursuant

that the statute would address.

to an ICE detainer without a warrant or

142

However,

the NORCOR correctional facility maintains

probable cause.145 While not challenging the

an active contract with ICE and cooperates

assumption that such detention was a violation

with ICE in the detection and apprehension of

of ORS 181A.820, the Court of Appeals

individuals whose only alleged violation of law

found that the current statute provided “no

is their immigration status.

statutory tort” as a remedy for such rights

143

3. Provide training and clear guidance to
state and local officials.

violations.146 In the context of the statute’s
well-documented underenforcement, it is
clear that ORS 181A.820 would benefit from

Oregon should offer training and guidelines to

stronger enforcement mechanisms.147 The

state and local officials to ensure compliance

stakes of statutory compliance are particularly

with ORS 181A.820. Local law enforcement

high today, given the increasing federal

officials who try to follow the statute in good

pressure on local officials to violate long-

faith may be unsure of its full scope, leading

standing disentanglement policies. The Oregon

to unintended violations. A recent internal

legislature should thus add damages as an

investigation of the Multnomah County

additional remedy under ORS 181A.820, both

Sheriff’s Department, for example, showed

as an appropriate remedy for rights violations

that some officials were not even aware

and as a tool to encourage local compliance and

of ORS 181A.820 despite the department

advocacy in the private bar.

having adopted internal guidelines to enable
guidance and training to all Oregon law

b. Upholding the rule of law and
improving access to justice

enforcement officials will ensure that the

5. Add a due process clause to the Oregon

compliance with the statute.144 Issuing clearer

statute is enforced uniformly across the state.

Constitution.

4. Revise the statute to include damages as

Oregon should amend its state constitution

a remedy.

to include a due process clause. In its current

Oregon should amend ORS 181A.820 to include

form, the Oregon Constitution enshrines

economic and noneconomic damages as a
remedy for any violation of the statute. In

fundamental rights in many ways. Far-reaching
constitutional clauses provide remedies for
rights violations and assure equal privileges

142 Barilla testimony, supra n. 34.
143 Wilson, supra n. 53.
144 Amelia Templeton, 5 Insights From Multnomah County Sheriff’s Internal ICE Investigation, Oregon Public Broadcasting (Nov.
2, 2017), https://www.opb.org/news/article/multnomah-county-immigration-ice-investigation-mike-reese/; Molly Harbarger, Multnomah County deputies cleared in investigation of tippigng off ICE agents, The Oregonian (Oct. 20, 2017), https://www.oregonlive.
com/portland/index.ssf/2017/10/multnomah_county_deputies_clea.html.
145 See Cruz v. Multnomah County, 381 P.3d 856, 869 (Or. Ct. App. 2016), https://caselaw.findlaw.com/or-court-of-appeals/1740010.html.
146 Id.
147 See supra, § 1.c.
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and immunities.148 However, commentators

deportation, and detention based on race

and courts have long recognized that the

and ethnicity. Without attorneys, Oregonians

state constitution lacks a true due process

with a lawful right to remain in Oregon face

provision.

deportation: current rates show that 80% of

While Oregon is bound by the due

149

process protections of the US Constitution,

unrepresented Oregonians whose removal

amending the state constitution would

cases are decided on the merits at the Portland

allow the state to expand substantive and

Immigration Court are ordered deported.153

procedural due process protections for

Most of these individuals are people of

Oregonians.

color – and all have ties to their state and

150

To protect Oregonians from

rights violations that may arise through

local communities. Local governments have

Oregon’s initiative and referendum process,

already begun to recognize the importance

this clause should explicitly encompass the

of universal representation. The Mayor of

actions of both the state and the people of

Portland’s proposed 2018–2019 budget

Oregon.151 A thoughtfully crafted constitutional

includes a one-time commitment of $500,000

due process clause would provide a powerful

“for legal services that support Portland’s

tool to strengthen and expand fundamental

immigrant and refugee communities,”154 and

rights protections for all Oregonians.152

Multnomah County’s proposed budget includes

6. Provide universal representation to all
persons in removal proceedings.
Oregon should establish a state right to legal

a $160,000 legal fund to help immigrants at
risk of removal.155 These initiatives should be
extended at a state level, accompanied by
long-term budget appropriations.156

representation for persons subject to removal
proceedings, supported by sustainable funding
commitments. Universal representation
promotes inclusion of Oregon’s communities
of color by reducing family separation,

148

Or. Const., art. I, §§ 10, 20.

149 See Hans A. Linde, Without “Due Process”: Unconstitutional Law in Oregon, 49 Or. L. Rev. 125 (1970); Cole v. State By and
Through Oregon Dept. of Revenue, 655 P.2d 171, 173 (Or. 1982) (explaining that Or. Const. art. I § 10 “is neither in text nor in historical
function the equivalent of a due process clause”).
150 See Olsen v. State, 554 P.2d 139, 143 (Or. 1976) (affirming Oregon Supreme Court’s ability to “decide that the equal protection
clause of the Oregon Constitution is broader than that of the Federal Constitution”). For examples of due process clauses in other
state constitutions, see Maine Const., art. I, § 6-A; Montana Const., art. II, part II, § 17; Virginia Const., art. I, § 11; Wa. Const., art. I, §
3.
151

See also Recommendation 15, infra.

152 See generally Thomas A. Balmer, “Does Oregon’s Constitution Need a Due Process Clause?”: Thoughts on Due Process and
Other Limitations on State Action, 91 Wash. L.R. Online 157 (2016).
153 See Stephen W. Manning, Leland Baxter-Neal, Lindsay Jonasson, Juliet Stumpf, & Victoria Bejarano Muirhead, Defend Everyone: Creating the Equity Corps of Oregon to Provide Universal Representation, 2–3 (Apr. 2018), https://innovationlawlab.org/
reports/Defend_Everyone_Report.pdf.
154

City of Portland, Mayor’s Proposed Budget Decisions, 74 (FY 2018–19), http://www.portlandoregon.gov/cbo/article/682137.

155 Multnomah County, Housing, immigration legal defense top community concerns at first hearing on 2019 budget (May
4, 2018), https://multco.us/multnomah-county/news/housing-immigration-legal-defense-top-community-concerns-first-hearing-2019.
156 For examples of legislation providing universal representation, see Vermont’s S.237 (signed into law May 25, 2018; effective
Jul. 1, 2018), https://legislature.vermont.gov/bill/status/2018/S.237; and New York’s proposed Liberty Act A.3049B (introduced Jan.
25, 2017), http://assembly.state.ny.us/leg/?default_fld=&leg_video=&bn=A03049&term=&Summary=Y&Memo=Y&Text=Y.

26 / belong

7. Prevent courthouse arrests without

to provide courthouses with model policies

judicial process by enacting legislation and

for how to interact with ICE.162 Oregon should

issuing guidance for court personnel.

direct court personnel that (1) they are not

Oregon should enact legislation preventing
courthouse arrest without a judicial warrant
or court order, both in the courthouse itself
and during travel to and from courthouse
proceedings. The US Supreme Court has
recognized that “the unhindered and
untrammeled functioning of our courts is part
of the very foundation of our constitutional
democracy.”157 However, under ICE policy,
courthouses do not qualify as a “sensitive
location” where immigration enforcement
efforts are limited.158 The Chief Justice of
the Oregon Supreme Court and prosecutors
across the country have spoken out against
the “chilling effect” caused by ICE courthouse
arrests.159 When individuals do not feel safe

required to disclose citizenship or immigration
status, unless judicial order or state or federal
law requires it; (2) they should not ask about
any individual’s immigration status, unless
it is required to perform their regular duties;
(3) they are prohibited from providing any
information to federal immigration officials
other than citizenship or immigration status
information; and (4) they may not take any
action not required in the regular course of
their duty to stop, question, interrogate, or
investigate an individual based solely on
actual or suspected immigration or citizenship
status or on a civil immigration warrant,
administrative warrant, or immigration
detainer.163

coming forward to report crime or attend

8. Change the evidence code to prevent

hearings, courts are prevented from operating

improper use of immigration status in civil

fairly and effectively.

and criminal proceedings.

Oregon should also issue guidance for court

Oregon should amend its evidence code to

personnel that will direct them not to facilitate

prohibit the improper use of immigration

160, 161

ICE activities in the course of their employment, status in civil and criminal proceedings. Oregon
unless a judicial order requires it. Oregon HB

courts are committed to providing fair and

3464 requires the Oregon Attorney General

impartial adjudication in all trial proceedings.

157

Cox v. Louisiana, 379 U.S. 559, 562 (1965).

158 U.S. Customs and Border Protection, Sensitive Locations FAQs (Aug. 22, 2016), https://www.cbp.gov/border-security/sensitive-locations-faqs (last accessed Jul. 2, 2018).
159 Chief Justice Thomas A. Balmer, Oregon Supreme Court, Letter to Attorney General Sessions and Secretary Kelly (Apr. 6,
2017), https://www.documentcloud.org/documents/3540528-Chief-Justice-Balmer-Letter-to-AG-Sessions-Secy.html#document/
p1; Ryan Haas and Conrad Wilson, Oregon Supreme Court Chief Justice Tells ICE To Stay Out Of Courthouses, Oregon Public Broadcasting (Apr. 7, 2017), https://www.opb.org/news/article/oregon-supreme-court-justice-ice-courthouse-letter/; ACLU, supra n. 90
at 3.
160 Sheriff Clayton of Washtenaw County, Michigan, has explained that, “[e]very time someone refuses to participate by
reporting a crime, we run the risk of continuing the victimization of that individual and possibly of someone else . . . Our success
in keeping communities safe is grounded in our relationship with the community — that there is respect between police and the
community as well as a clear understanding of what our role is, which is not to enforce federal immigration law.” ACLU, supra n. 90
at 2–4.
161 For an example of courthouse protection legislation, see New York’s proposed Protect Our Courts Act, AB A11013-A (introduced May 30, 2018), http://assembly.state.ny.us/leg/?default_fld=&bn=A11013&term=2017&Summary=Y&Actions=Y&Text=Y&Committee%26nbspVotes=Y&Floor%26nbspVotes=Y.
162

HB 3464, supra n. 72.

163

ACLU, supra n. 90 at 8.
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Under Oregon Rule of Evidence 403, relevant

9. Standardize U visa certification

evidence may be excluded from court “if its

procedures by state and local law

probative value is substantially outweighed

enforcement for victims of crime.

by the danger of unfair prejudice, confusion of
the issues, or misleading the jury.”164 Federal
and state courts have consistently recognized
that knowledge of immigration status can
have a prejudicial impact on trial proceedings.165
Studies have also shown that race and
immigration status impact jurors’ assessments
of defendants’ guilt, with undocumented
Latino defendants more likely to be found
guilty by a jury.166 To limit the improper and
prejudicial impact of immigration status on
the judicial process, in any civil or criminal
case evidence of a party’s or a witness’s
immigration status should not be admissible
in court unless it is an essential fact to prove
an element of or a defense to the offense
charged, or if it is necessary to show the bias or
prejudice of a witness.167

Oregon should pass legislation streamlining
the process by which state and local law
enforcement confirm that survivors of crime
are eligible for appropriate immigration relief.
U visas are available to immigrants who are
victims of crime in the United States.168 To
receive a U visa, an individual must present a
certification from law enforcement confirming
that he or she has been willing to cooperate
with police in the investigation or prosecution
of the crime.169 In practice, this straightforward
requirement often becomes an impediment
to applicants when police officers ignore or
delay signing the certifications.170 A bill that
provided a faster, more uniform approach to
law enforcement certifications would ensure
that immigrant survivors of crime receive
timely and lawful support from community
police. It would also improve public safety by
encouraging more victims to report crimes and
cooperate with police.171

164

2017 ORS 40.160.

165 See, e.g., Sanchez v. Davis, 888 F.3d 746, 752 (5th Cir. 2018); United States v. Almeida-Perez, 549 F.3d 1162, 1174 (8th Cir.
2008); United States v. Amaya-Manzanares, 377 F.3d 39, 45 (1st Cir. 2004); State v. Sanchez-Medina, 176 A.3d 788, 794–95 (N.J.
2018); Escamilla v. Shiel Sexton Company, Inc., 73 N.E.3d 663, 675 (Ind. 2017); Salas v. Hi-Tech Erectors, 230 P.3d 583, 586–87 (Wa.
2010); Gonzalez v. City of Franklin, 403 N.W.2d 747, 759–60 (Wis. 1987); Clemente v. State of California, 707 P.2d 818, 829 (Cal.
1985); Peterson v. Neme, 281 S.E.2d 869, 871–72 (Va. 1981).
166 See, e.g., Laura P. Minero, Russ K.E. Espinoza, The Influence of Defendant Immigrant Status, Country of Origin, and Ethnicity on Juror Decisions: An Aversive Racism Explanation for Juror Bias, Hispanic Journal of Behavioral Sciences 38(1), 55–74 (Dec. 18,
2015), https://doi.org/10.1177/0739986315620374; Russ K. E. Espinoza, Cynthia Willis-Esqueda, Suzette Toscano & Jennifer Coons,
The Impact of Ethnicity, Immigration Status, and Socioeconomic Status on Juror Decision Making, Journal of Ethnicity in Criminal
Justice 13(3), 197–216 (Jan. 20, 2015), https://doi.org/10.1080/15377938.2014.984044.
167 For an example of a protective evidence provision, see Washington Rule of Evidence 413 (adopted Nov. 8, 2017; effective Sep.
1, 2018).
168 US Department of Homeland Security, U Visa Law Enforcement Certification Resource Guide For Federal, State, Local, Tribal
and Territorial Law Enforcement, 1–2, https://www.dhs.gov/xlibrary/assets/dhs_u_visa_certification_guide.pdf (last accessed Jul. 5,
2018).
169

Id. at 2–4.

170 See, e.g., Sam Dunklau, State Lawmakers Consider ‘Voices Act’ to Help Immigrant Crime Victims, Illinois Public Media News
(May 22, 2018), https://will.illinois.edu/news/story/state-lawmakers-consider-voices-act-to-help-immigrant-crime-victims.
171 For an example of legislation standardizing U visa certification, see Illinois’s proposed Voices of Immigrant Communities
Empowering Survivors (VOICES) Act SB 34 (sent to governor Jun. 29, 2018), http://www.ilga.gov/legislation/billstatus.asp?DocNum=34&GAID=14&GA=100&DocTypeID=SB&LegID=98877&SessionID=91.
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10. Prevent law enforcement from

11. Prohibit state or local contracts with

honoring ICE detainers without a judicial

private prisons engaging in immigration

warrant.

detention.

Oregon should prohibit state and local law

Oregon should clarify that ORS 181A.820

enforcement from honoring ICE detainers

prohibits state and local governments from

without a judicial warrant. Courts across

contracting with for-profit corporations

the country have recognized that ICE

engaging in or intending to engage in

detainers violate immigrants’ due process

immigration detention. There are currently no

rights under state and federal law.172 When

private prisons in Oregon. However, in 2011

Oregon law enforcement cooperates with

Oregon legislators proposed a bill that would

ICE detainers, they risk violating Oregonians’

allow Oregon inmates to be transferred to out-

rights, contributing to further exclusion of

of-state private prisons, intending to facilitate

immigrant communities and communities of

cooperation with ICE.175 A clear statutory

color. They also face liability for complicity with

ban on local contracts with private prisons

unconstitutional immigration policies; a federal

engaging in immigration detention would

judge in California, for examplep, has recently

protect Oregon from complicity in the rights

found that the Los Angeles County Sheriff’s

and safety abuses that routinely occur in these

Department may be liable for damages for

facilities.176 In 2016, the Department of Justice

violating thousands of inmates’ constitutional

released a comprehensive report concluding

rights by complying with unlawful immigration

that “in most key areas, contract prisons

detainers.173 The Oregon legislature should

incurred more safety and security incidents per

thus explicitly forbid state and local law

capita than comparable [public] institutions.”177

enforcement from extending individuals’

73% of beds for detained immigrants are held

detention periods based on warrantless

in private prisons, where human rights abuses

requests from immigration authorities.174

and inadequate medical care have resulted in

172 See e.g., Lunn, supra n. 121.
173 Federal Court Finds ICE And Los Angeles Sheriff Collaborated To Unlawfully Detain Thousands of Suspected Immigrants, National Immigrant Justice Center (Feb. 9, 2018), https://www.immigrantjustice.org/press-releases/federal-court-finds-ice-and-los-angeles-sheriff-collaborated-unlawfully-detain.
174 For examples of anti-detainer policies, see California’s TRUST Act AB-4 (effective Jan. 1, 2014), https://leginfo.legislature.
ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB4; and New York’s proposed Liberty Act A.3049B (introduced Jan. 25, 2017),
supra n. 156.
175 ACLU Oregon, Equal Protection: Private Prisons (HB 3682) 2011, https://aclu-or.org/en/legislation/equal-protection-private-prisons-hb-3682-2011 (last accessed Jul. 12, 2018).
176 For an example of legislation prohibiting local contracts with private companies involved in immigration detention, see California’s proposed Dignity Not Detention Act SB-1289 (vetoed by governor Sep. 28, 2016), https://leginfo.legislature.ca.gov/faces/
billNavClient.xhtml?bill_id=201520160SB1289.
177 Office of the Inspector General, Department of Justice, Review of the Federal Bureau of Prisons’ Monitoring of Contract
Prisons, (i) (Aug. 2016), https://oig.justice.gov/reports/2016/e1606.pdf#page=2. Following this report, the DOJ declared that it
would end its criminal detention contracts with private prisons; however, current Attorney General Jeff Sessions has restarted
these partnerships. Deputy Attorney General Sally Yates, Phasing Out Our Use Of Private Prisons, Department of Justice (Aug.
18, 2016), https://www.justice.gov/archives/opa/blog/phasing-out-our-use-private-prisons; Matt Zapotosky, Justice Department
will again use private prisons, The Washington Post (Feb. 23, 2017), https://www.washingtonpost.com/world/national-security/
justice-department-will-again-use-private-prisons/2017/02/23/da395d02-fa0e-11e6-be05-1a3817ac21a5_story.html?utm_term=.
73207da072dd.
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over 160 reported deaths in custody.178 Despite

absent exigent or special circumstances

this substandard care, recent reporting shows

or prior approval.181 However, ICE can still

that ICE consistently ignores Congressional

obtain records, documents, and similar

directions to improve conditions in immigrant

materials from officials or employees; provide

detention centers. 40% of the facilities in ICE’s

notice to officials or employees; and serve

detention system do not undergo independent

subpoenas at sensitive locations, which

safety inspections, and over 75% have been

include schools, medical facilities, places of

contracted under the outdated minimum

worship, religious and civil ceremonies, and

safety standards that applied in 2000.

public demonstrations.182 Oregon should

179

c. Defending Oregon communities
from discrimination and harassment
12. Delineate essential public services
providers as “safe zones,” including
protection of information shared with
public service providers.
Oregon should expressly delineate “safe zones”
where federal immigration authorities are
barred from enforcement activities absent a
judicial warrant or court order. Immigrants
should be able to access education, criminal
justice, and social services without fearing
deportation.180 Under current ICE policies,
enforcement activities including surveillance,
interviews, searches, and arrests are
prohibited from certain “sensitive locations”

enact policies that will guarantee and protect
immigrants’ access to these basic services and
locations, free from fear of arrest.183
13. Amend anti-profiling legislation to
prohibit police bias based on real or
perceived immigration or citizenship status.
Oregon should amend its anti-racial profiling
legislation to explicitly prohibit unlawful
targeting based on real or perceived
immigration or citizenship status. ORS 131.920
prohibits police profiling.184 However, the
definition of profiling currently encompasses
only “real or perceived age, race, ethnicity, color,
national origin, language, sex, gender identity,
sexual orientation, political affiliation, religion,
homelessness or disability.”185 This definition

178 Immigrant Legal Resource Center, Governor Brown Vetoes Dignity Not Detention Act, Sides with Profit over People, Press
Release (Sept. 28, 2016), https://www.ilrc.org/governor-brown-vetoes-dignity-not-detention-act-sides-profit-over-people; Human
Rights Watch and CIVIC, Systemic Indifference: Dangerous & Substandard Medical Care in US Immigration Detention (May 8, 2017),
https://www.hrw.org/report/2017/05/08/systemic-indifference/dangerous-substandard-medical-care-us-immigration-detention.
179 Detention Watch Network and National Immigrant Justice Center, ICE Lies: Public Deception, Private Profit, 5–6 (Jan. 2018),
https://www.immigrantjustice.org/research-items/report-ice-lies-public-deception-private-profit.
180 ACLU, supra n. 90 at 8.
181 See Memorandum from U.S. Immigration and Customs Enf’t to Field Office Dirs., Special Agents in Charge, Chief Counsel (Oct.
24, 2011), https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-policy.pdf.
182 CBP, supra n. 158.
183 For examples of safe zone policies, see California’s proposed SB-183 (introduced Jan. 24, 2017), https://leginfo.legislature.
ca.gov/faces/billTextClient.xhtml?bill_id=201720180SB183; Illinois HB0426 (2017), http://www.ilga.gov/legislation/BillStatus.
asp?DocTypeID=HB&DocNum=426&GAID=14&SessionID=91&LegID=99918; and Rhode Island H 6021 (2017); webserver.rilin.state.
ri.us/BillText17/HouseText17/H6021.pdf.
184 2017 ORS 131.920.
185 2017 ORS 131.930.
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should be amended to include real or perceived

15. Amend Oregon anti-discrimination

immigration status and citizenship status.186

statutes to include perceived immigration

14. Revise Oregon’s statute criminalizing
the act of giving false information to a
peace officer.
Oregon should revise ORS 162.385, which
makes it a crime to give a false name, address,
or date of birth to a peace officer in connection
with a citation or warrant, including minor
traffic and parking violations. As written,
this statute criminalizes self-identity by
encompassing individuals who use common
names that do not correspond with their legal
names.187 The law thus disproportionately
affects Latino residents with multiple names

status as a protected class and close
the loophole allowing the passage of
discriminatory laws.
Oregon should amend its anti-discrimination
statutes to include “perceived immigration
status,” “non-citizen status,” and “language
proficiency or preference” as protected classes.
Specifically, Oregon should amend provisions
of ORS 659 to ensure that immigrants and
non-citizens are explicitly protected from being
negatively targeted by local ordinances, denied
equal access to public accommodations, or
subjected to discrimination in the workplace.190

or multi-part last names as well as residents

Oregon should revise ORS 659.870 to

who lack the resources to legally change their

prohibit the use of initiative petitions and

names.

referendums against protected classes of

188

The law’s racialized impact was

illustrated in the recent case of Ana del Rocío,

people, including perceived immigrants and

the state director of Oregon’s Color PAC and

non-citizens. While this statute forbids any of

a David Douglas School Board member: after

Oregon’s political subdivisions from enacting

a routine fare check on Portland’s TriMet

or enforcing discriminatory policies, the

system, del Rocío was detained based on

Oregon Supreme Court has interpreted the

discrepancies in her common and legal names

provision to allow local elections on initiative

and subsequently faced a class A misdemeanor

petitions that target individuals based on

charge.

their personal characteristics.191 Although the

189

The stakes are particularly high for

non-citizen Oregonians, who may face serious

Oregon Supreme Court declined to rule on the

immigration consequences for violating the

enforceability of such petitions by the state,192

statute.

in practice this interpretation has allowed
otherwise prohibited measures to be proposed
at the local level and enacted into state law.

186 For examples of inclusive anti-bias policing policies, see New Orleans’s Bias-Free Policing policy, NOPD Policy Ch. 41.13 (effective Jul. 10, 2016, encompassing “any other similar identifiable group”), https://www.nola.gov/nopd/policies/; and Seattle Police
Department’s Bias-Free Policing policy 5.140-POL (effective Aug. 1, 2015, including “other discernible personal characteristics”),
https://www.seattle.gov/police-manual/title-5---employee-conduct/5140---bias-free-policing.
187 See 2017 ORS 162.385.
188 Emilly Prado, Latinx Elected Official Grilled and Arrested After TriMet Alleged Fare Evasion, The Portland Mercury (Mar.
16, 2018), https://www.portlandmercury.com/blogtown/2018/03/16/19747632/latinx-elected-official-grilled-and-arrested-aftertrimet-fare-evasion.
189 Id.; Samantha Swindler, Latina elected official arrested after TriMet fare dispute, name confusion, The Oregonian (Mar. 19,
2018), https://www.oregonlive.com/portland/index.ssf/2018/03/latina_elected_offical_arreste.html.
190 See 2017 ORS 659.870; 2017 ORS 659A.403; 2017 ORS 659A.406; 2017 ORS 659A.030; 2017 ORS 659A.009.
191 See 2017 ORS 659.870; Boytano v. Fritz, 901 P.2d 835, 840 (Or. 1995).
192 Boytano, 901 P.2d at 840 n. 4.
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The referendum on Oregon Ballot Measure 88,

workplace harassment on the basis of national

which overturned the law providing drivers’

origin.196 Employers should be expressly

licenses to all qualifying residents regardless

required to inform workers of these provisions,

of immigration status, was one such initiative

as well as of the protections of the US Equal

that targeted non-citizen Oregonians.

Employment Opportunity Commission (EEOC),

Initiative Petition 22, the proposed ballot

through mandated Know Your Rights sessions

measure aiming to repeal ORS 181A.820,

held at regular intervals and flyers that are

similarly undermines the objectives of ORS

clearly posted and provided to employees

659.870.

upon hiring. 197

193

194

The Oregon legislature should thus

either amend the language of ORS 659.870
to extend to policies proposed through
initiative petitions and referendums or pass
new legislation, supported by clear intent in
the legislative record, that closes this loophole
allowing discriminatory laws to be passed.

Oregon should protect all workers by
mandating that employers assert lawful limits
on federal immigration enforcement activities.
Oregon should require employers to receive
and inspect a judicial warrant before granting
immigration enforcement agents access

16. Train employers and mandate

to nonpublic worksite areas or employee

protection for employees in the workplace.

records.198 Employers should also be required

Oregon should require employers to inform
their employees that they are protected from
workplace discrimination and harassment,
regardless of their immigration status. All
workers, regardless of immigration or
citizenship status, are protected against
workplace discrimination under federal law.195
State and federal law also protect immigrants
against employment discrimination and

to provide employees with timely notice of an
upcoming I-9 audit within twenty-four hours
of receiving a Notice of Inspection from federal
immigration authorities.199 These requirements
should be facilitated through structured
training sessions, model policies, and
implementation guidelines from the Oregon
Bureau of Labor and Industries, including
clearly demarcating non-public areas and

193 Ian K. Kullgren, Oregon driver cards: Immigrants sue to reverse Measure 88 defeat, The Oregonian (Nov. 4, 2015), https://
www.oregonlive.com/politics/index.ssf/2015/11/oregon_driver_cards_immigrants.html.
194 Doug Moore and Erica Stock, Anti-immigrant ballot measures have no place in Oregon (Guest opinion), The Oregonian (Jun.
25, 2017), https://www.oregonlive.com/opinion/index.ssf/2017/06/anti-immigrant_ballot_measures.html.
195 U.S. Equal Employment Opportunity Commission (EEOC), Rescission of Enforcement Guidance on Remedies Available to
Undocumented Workers Under Federal Employment Discrimination Laws (Jun. 28, 2002), https://www.eeoc.gov/policy/docs/undoc-rescind.html (affirming “the settled principle that undocumented workers are covered by the federal employment discrimination statutes and that it is as illegal for employers to discriminate against them as it is to discriminate against individuals authorized
to work”).
196 2017 ORS 659A.030; EEOC, Immigrants’ Employment Rights Under Federal Anti-Discrimination Laws, https://www.eeoc.gov/
eeoc/publications/immigrants-facts.cfm (last accessed July 2, 2018).
197 EEOC supra n. 196; EEOC, EEOC Reaffirms Commitment To Protecting Undocumented Workers From Discrimination, Press
Release (Jun. 28, 2002), https://www.eeoc.gov/eeoc/newsroom/release/archive/6-28-02.html (“When enforcing [federal employment discrimination statutes], EEOC will not, on its own initiative, inquire into a worker’s immigration status. Nor will EEOC consider an individual’s immigration status when examining the underlying merits of a charge.”).
198 For an example of this type of employment protection, see California’s Immigrant Worker Protection Act AB 450 (effective
Jan. 1, 2018), https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180AB450. See also Kelsey Wong, California as a Sanctuary State: Restrictions on Employers’ Compliance with Federal Immigration Actions, National Law Review (Feb. 19,
2018), https://www.natlawreview.com/article/california-sanctuary-state-restrictions-employers-compliance-federal-immigration.
199 Wong, supra n. 198.
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directing employees to inform ICE that only

identification allowing all Oregonians access to

the employer is authorized to speak to them.200

important public services, a universal driver’s
license program has significant benefits for

d. Ensuring equal access to state
privileges

the community at large.202 Universal access to

17. Reinstate legislation extending driver’s

decreases taxpayer costs by increasing the

licenses to all Oregon residents regardless
of immigration status.

driver’s licenses improves public safety and
proportion of insured drivers and reducing the
likelihood of hit-and-runs.203 It also empowers
economic involvement and social cohesion
by enabling all Oregonians to drive as part
of their employment, educational, or family
responsibilities.204
18. Establish parity in residency
requirements for in-state tuition rates.
Oregon should offer in-state tuition rates
at state universities to all Oregon students
who meet the standard one-year residency
requirement, regardless of immigration status.
While the Oregon legislature has recently

Oregon should make driver’s licenses
available to all Oregon residents regardless of
immigration status. Oregon should reinstate
an inclusive version of SB 833, the 2013 law
that made four-year driver licenses available
to all Oregon residents without requiring
proof of legal immigration status.201 In addition
to providing a valuable form of municipal

reaffirmed legislation extending in-state
tuition rates to some undocumented students,
this legislation requires undocumented
students to prove three years of Oregon
residency and five years of US residency
in order to qualify for tuition parity.205 By
contrast, students who are US citizens, lawful
permanent residents, or other lawful visa
holders qualify for in-state tuition rates after

200 See, e.g., National Employment Law Project and National Immigration Law Center, What To Do if Immigration Comes To Your
Workplace (Jul. 2017); Immigrant Legal Resource Center, Know Your Rights: A Guide for California Employers (Aug. 2017); American
Immigration Lawyers Association, Know Your Rights: If ICE Comes to Your Work Place (Employee) (2017); National Day Laborer
Organizing Network, Know Your Rights: What To Do if Immigration (ICE) Shows Up at Your Workplace.
201 SB 833, Oregon State Legislature (signed into law 2013; effective Jan. 1, 2014), https://olis.leg.state.or.us/liz/2013R1/Measures/
Overview/SB833. For another example of a universal driver’s license program, see California’s AB-60 (effective Jan. 1, 2015), https://
leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140AB60.
202 Catholic Legal Immigration Network, Inc. (CLINIC), Why States Should Provide Access to Driver’s Licenses to Undocumented
Immigrants, https://cliniclegal.org/resources/articles-clinic/why-states-should-provide-access-drivers-licenses-undocumented-immigrants (last accessed Jul. 2, 2018).
203 Hans Lueders, Jens Hainmueller, & Duncan Lawrence, Providing driver’s licenses to unauthorized immigrants in California
improves traffic safety, Proc. Nat’l. Acad. Sci. U.S.A. 114(16), 4111–16 (Apr. 18, 2017), https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC5402447/; CLINIC, supra n. 202.
204 See Elizabeth Aranda and Elizabeth Vaquea, Racism, the Immigration Enforcement Regime and the Implications for Racial Inequality in the Lives of Undocumented Young Adults, Sociology of Race and Ethnicity 1(1), 88–104, 95 (2015) (discussing immigrants’
fear of driving due to potential deportation consequences of a traffic stop).
205

Senate Bill 1563, Oregon Legislative Assembly (2018), https://gov.oregonlive.com/bill/2018/SB1563/.
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only twelve months of Oregon residency.206

Oregon is committed to providing healthcare

The standard twelve-month residency

for every single Oregonian.208 In 2017, the

requirement should be extended to all Oregon

Oregon Legislature passed the bipartisan

students irrespective of their immigration

Cover All Kids Act, extending health coverage

status.

to more than 17,000 undocumented children

19. Extend health coverage to
undocumented adults in Oregon.

currently excluded from the Oregon Health
Plan.209 Building on this momentum, as well
as recent legislation extending reproductive

Oregon should extend state-provided health

health benefits to undocumented women,210

coverage to all qualifying undocumented

Oregon should expand its state health plan to

adults living in Oregon. While the Affordable

all residents, regardless of immigration status.

Care Act excludes undocumented immigrant
adults from eligibility,207 health coverage may
be provided independently at the state or local
level. Governor Kate Brown has stated that

206 University of Oregon, Admissions: Residency FAQs, https://admissions.uoregon.edu/freshmen/residency/FAQ (last accessed
Jul. 2, 2018).
207 See National Immigration Law Center, Immigrants and the Affordable Care Act (ACA) (Jan. 2014), https://www.nilc.org/issues/health-care/immigrantshcr/.
208

Phillips, supra n. 73.

209 See Cover All Kids sidebar, supra; Natalie Pate, Oregon Bill Would Provide Health Care for All Children, Oregon Public Broadcasting (Feb. 21, 2017), https://www.opb.org/news/article/oregon-cover-all-kids-health-care-bill.
210 House Bill 3391, Oregon Legislative Assembly (2017), https://olis.leg.state.or.us/liz/2017R1/Downloads/MeasureDocument/
HB3391.
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Conclusion

ORS 181A.820 is a crucial tool in building an inclusive Oregon. As the Trump administration
continues to promote destructive and divisive federal immigration policies, it is more important
than ever to protect fundamental rights and privileges at the state level. Upholding and
expanding upon Oregon’s disentanglement statute will enhance public safety, defend the rule
of law, and further the collective prosperity of Oregon’s diverse community, with benefits for all
Oregonians.
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